
  

  

Cloud Services Order 
This document (“Order”) represents a binding order issued by TBD (“Customer”) to Open Text UK Ltd. (“OT” or “Supplier”) 
upon signature by the Parties, with an effective date of the last date signed (“Order Date”). 

The fees and terms in this Order are valid until TBD. 

Customer Information 
Customer Name  TBD 

Customer Address TBD 

State or Country of 
Incorporation  

TBD 

OT Customer Identifier  TBD 

Order Details & Fees 
Cloud Service TBD Cloud Edition Service 

Initial Term TBD 

Cloud Type Cloud Edition Subscription 

Payment Period Annual in advance 

Recurring Service Fee TBD 

Cloud Service Details  
The following table itemize what is included with the Cloud Services: 

Defined Term or Item Description 

Subscription The following SKUs are included in the Subscription service, and the Products 
included in these SKUs are available to be installed on the Cloud Service: 

1. TBD 

Products enabled on the 
Cloud Services 

TBD 



 For clarity, Customer may request other software components included in the 
Subscription to be enabled on the Cloud Service via Change Requests or 
amendments to the Order. Additional fees may apply. 

  

Use Case of the Service TBD 

Instance(s) Two instances: One Production Instance and one Test Instance (for clarity the Test 
Instance is a Non-Production Instance). 

Target Service Availability See Appendix A 

Recovery  See Appendix A 

Datacenter(s) See Appendix A 

Metrics TBD   

Order Terms 
1 GENERAL 
1.1 This Order is governed by and incorporates the terms and conditions of the following documents in the order 

of priority as listed hereafter. Unless mentioned to the contrary, the documents are incorporated as in effect 
on the date of signature by Customer: 

Document Reference  

Order This document itself 

Services Supplement Appendix A to this Order 

General Terms  OpenText Cloud General Terms and Conditions v8.1  

 2024-09-05 

Cloud Handbook Customer Success Services Handbook – <<applicable tier>> - v1.1, 
updated by OT from time to time and published on 
https://www.opentext.com/agreements#smphls [Drafting Note: Cloud 
Services handbook(s) to be determined depending on the service option. 
See www.opentext.com/agreements] 

Data Processing Addendum OpenText Data Processing Addendum - Global DPA / Version 2.0 (S)_ 2025  

1.2 Initial Term. The Initial Term will commence on the Order Date.  Upon completion of the initial installation of the Product 
and configuration of the Customer’s specified network connectivity option, OT will inform the Customer via their Support 
contacts of the availability of the Production Instance of the Cloud Service.   

1.3 Payment Terms. Terms of payment are net thirty (30) days from the date of invoice. Fees will be paid in accordance 
with the Fees and Payment Section of the General Terms. OT will issue an invoice to Customer within thirty (30) days 
from the Order Date or as otherwise specified on this Order or in a Statement of Work. 

https://www.opentext.com/agreements#smphls


1.4 Renewal of the Agreement. After the Initial Term, the Agreement will automatically renew annually, unless a party 
terminates the Agreement by notifying the other party in writing no less than thirty (30) days prior to the expiration of the 
then-current term.  

1.5 Press Release. OT may list Customer as a customer and use Customer’s logo on OT’s website, on publicly available 
customer lists, and in media releases. 

 

1.6 OpenText Navigator Champions. Customer agrees to join the OpenText Navigator Champions program 
(https://www.opentext.com/products-and-solutions/navigator/champions) and participates in the following activities, 
provided that OT will give Customer ten (10) calendar days to review and approve any such use of Customer’s name 
and logo: 

i. Publish a press release on successful live operation of the OpenText Cloud Service. 
ii. Publish a Success Story asset. 
iii. Customer signs up as a reference for prospect, analyst & media calls (when available). 
iv. Allow OT to use Customer’s logo in corporate presentations and in social media to highlight published assets and 

program membership. 

1.7 Notices. All notices or other communications required or permitted hereunder shall be in writing, sent by certified mail, 
documented courier or fax transmission (provided the sender receives a machine-generated confirmation of successful 
transmission), to the contact details below: 

OT:  

Open Text UK Ltd. 
Attention: Law Department 
420 Thames Valley Park Drive, Thames Valley 
Park, Reading, Berkshire, RG6 1PT, United 
Kingdom 

Customer: 

See Customer Address on Page 1 of this Order. 

This section shall apply for formal contract notices only and shall not limit the parties’ ability to communicate via electronic 
mail or other methods as agreed to by the parties for routine communications. 

1.8 Purchase Orders. OT does not require the issuance of a purchase order (whether in hard copy or through an electronic 
system such as Ariba) as a condition for payment of the Recurring Service Fee. Any purchase order submitted in 
connection with this Order is for Customer’s internal administrative purposes only. Any and all Customer pre-printed 
terms, including any additional or inconsistent terms contained in any Customer issued document, including, but not 
limited to, a purchase order that references this Order, are expressly excluded. 

1.9 Maintenance Activities. OT reserves the right to perform the following maintenance activities on the Services 
(“Maintenance Activities”). OT will use commercially reasonable efforts to coordinate the scheduling of such events to 
minimize the disruption to Customer’s business from Maintenance Activities. 

i. OT may, from time to time during the term, be required to temporarily reduce or interrupt access to the Services for 
the purpose of generally maintaining or Updating the Services (“Routine Maintenance”). OT publishes a schedule 
of times that may be used for Routine Maintenance, which will be provided to Customer upon request. Customer 
will be notified in advance of all Routine Maintenance scheduled for the Services.In some circumstances OT and 
Customer may mutually agree to conduct maintenance or implement changes on the Services outside of the 
predefined maintenance windows (conduct “Scheduled Customer Maintenance”).   

ii. OT may temporarily limit or suspend the availability of all or part of the Services if it is necessary to conduct 
emergency maintenance to action an urgent situation that could not have been prevented by OT using IT industry 
standard practices and preventive measures described in this Agreement for reasons of public safety, 
interoperability of services, data protection; or to perform work that is immediately necessary for operational, 
technical or security reasons.  Emergency maintenance declared by OT will be communicated to Customer for 
approval with advance notification when possible.   

1.10 Configuration Services. Customer acknowledges that should they require a specific configuration of the Services for 
their Use Case, they are required to commit to a separate SOW for additional professional services from OT to configure 
the Product(s) on the Cloud Services. 



1.11 Additional Services.  Additional Services may be requested by Customer in writing, subject to the terms and conditions 
set forth in this Agreement and will be quoted at OT’s then-current rates unless otherwise mutually agreed. 

1.12 Existing Agreements. The Services subscribed for hereunder are exclusive of and or in addition to any other OT 
services or products to which Customer or any of its affiliates have previously subscribed or purchased and are not 
intended to amend, replace or supersede any existing orders or agreements between OT and Customer or its affiliates 

 

2 FEES  
2.1 Recurring Service Fee. The Recurring Service Fee for the Services described in this Order is the amount listed in the 

Order Details and Fees section above, invoiced in advance on or about each Payment Period during the Initial Term or 
any renewal term thereafter.  The Recurring Service Fee for the Services are subject to a five percent (5%) increase 
which will be applied annually during the Initial Term and any subsequent renewal period, commencing on the first 
anniversary of Order Date (or other date on which such fees came into effect). 

 

3 OVERAGE FEES AND SERVICE EXTENSION OPTIONS  
3.1 Overage. Usage beyond that allowed by this Order will result in additional automatic charges (“Overage Fees”) above 

and beyond the Recurring Service Fee as detailed below, unless the parties mutually agree to an extension of their 
Cloud Service via a written amendment signed by both parties. Any Overage Fee billing will be based on reports 
generated by OT and shall be billed in arrears. 

 

Overage Fee Item Price (GBP) 

TBD TBD 

3.2 Service Extensions.  Extensions to the capacities listed for the Services may be contracted for by mutually-agreed 
amendments to the Agreement being entered into by the Parties.  

4 DEFINITIONS 
“Instance” means the Products and associated infrastructure components to provide the Cloud Services for a specific 
use (for example, a Production Instance and Test Instance may be provided) in the OT Cloud.  

“Managed Storage” means the amount of primary storage, other than Object Storage, available for use by an Instance. 
The quantity measured is the primary amount provisioned for the main service location, and the amount of storage used 
for any replications and/or backups made pursuant to the Service Supplement referenced in an Order is not counted. 
For example, if 1 GB Managed Storage is listed on an Order and the service includes two backup copies, the total 
amount of storage provided is 3 GB even though the quantity measured and reported against the ordered amount is 1 
GB. 

“Object Storage” means the amount of object-based storage available for use by an Instance. The quantity of Object 
Storage measured is the primary amount provisioned for the main service location, and not any replications made 
pursuant to the Service Supplement referenced in an Order. For example, if 1 GB Object is listed on an Order and the 
service includes one replication, the total amount of storage provided is 2 GB even though the quantity measured and 
reported against the ordered amount is 1 GB. 

“Product” means OT or its third-party vendors software made available pursuant to the Subscription for potential use 
under this Order. 

“Subscription” the category of paid subscription Customer has ordered under this Order to access and use the Cloud 
Service.  OT may offer several different categories of subscriptions for a Cloud Service. 

“Tenant” means a slice of the cloud Multitenant Cloud provisioned by OT for Customer and configured for Customer’s 
specific use case.  



  



Appendix A: Cloud Edition Services 
Supplement 
1 CLOUD SERVICES PROGRAM  
1.1 Cloud Services Program and Support. Support for the Cloud Services shall be provided as described in this Appendix 

and the Cloud Services Program Handbook (the “Cloud Handbook”). The following items describe the parameters 
included in the Cloud Services Program included with the Cloud Services: 

 

Defined Term or Item Description 

Service Tier Standard  

Target Service Availability TBD 

Recovery  Recovery point objective (RPO) of TBD hours and a recovery time objective (RTO) 
of TBD days 

Datacenter(s) TBD 

Support Region TBD 

Standard Service Requests Up to TBD Service Requests per year of the term 

 

 

1.2 Additional Terms applicable to the Program. 

i. Customer shall inform OT in advance when possible prior to performing large atypical loads of bulk Content, 
scheduling automated data loading or applying customizations onto the Services (“Atypical Use”).  OT will work with 
Customer to assess and plan for any Atypical Use accordingly. Should a downtime event occur resulting from 
Atypical Use it shall not be included in the calculation of Downtime described in section 6. below.  

ii. Should the Cloud Services include any platform-based products (for example, Appworks) OT shall provide Support 
for the platform only, and not for any applications or customizations created that utilize the platform.  Customer may 
request OT to provide additional Support for specific applications or customizations, which will be reviewed and 
priced on a case-by-case basis by OT. 

2 SUBSCRIPTION MODEL UNITS  
2.1 Standard Named User.  

i. Customer must purchase and allocate a Standard Named User for each individual human being who is authorized 
to access or use the Product (regardless of whether the individual accesses or uses the Product) (“Authorized 
User Subscription”). 

ii. An Authorized User Subscription cannot be shared, re-allocated, or exchanged between individuals, except that 
Authorized User Subscription may be re-allocated to another individual if the original individual is no longer 
employed by Customer or has been permanently assigned to a new role that does not require access to the Product. 
To re-allocate such Authorized User Subscription to another individual, the original individual’s user account must 
first be deleted from the system, or login permanently disabled if deletion is not possible in that Product. Until the 
user’s account has been deleted from the system, or permanently disabled in accordance with the above, an 
Authorized User Subscription is required even if the user is no longer an employee or contractor of Customer. 



iii. When Customer allocates an Authorized User Subscription to an individual, Customer must also assign unique 
login credentials to the individual for the purpose of allowing the individual to access the Product. Customer must 
purchase an additional Authorized User Subscription for A) each additional login and password combination 
assigned to an individual and for B) each additional implementation of the Product connecting to a single, unique, 
logical database for which the individual has been granted access (with the same or different login and password 
combinations).  

iv. Multiplexing does not reduce the number of Authorized User Subscriptions required. If Customer utilizes 
Multiplexing, Customer must maintain a permanent record of user activity sufficient to quantify the users of the 
Product and in advance of access or use, Customer must purchase sufficient Authorized Users for all users 
accessing or authorized to access the Product through Multiplexing.  “Multiplexing” means using the Cloud 
Services in a manner that reduces the Product’s ability to distinguish or detect the number of individuals directly or 
indirectly accessing or utilizing the Product (sometimes called "multiplexing" or "pooling" software or hardware). 

3 SERVICES DETAIL  
3.1 Instance Types. 

i. Production Instance. The Production Instance will be the primary Cloud Services instance used by the Customer’s 
business operations, which contains live production Content. 

ii. Non-Production Instances. Other Non-Production Instances may also be ordered (and, if so, will be listed on the 
Order), for example a test instance used for change control activities and testing Services configuration changes 
prior to propagation onto the Production Instance. Non-production instances may not be scaled to the same size as 
the Production Instance and therefore not suitable for load or performance testing unless otherwise mutually agreed. 

3.2 Cloud Environment. 
i. Private Cloud Environment. The Cloud Services will be provisioned by OT in a private cloud compute environment 

where compute components may be shared between OT customers using logical segregation at OT’s sole 
discretion.   

ii. Connectivity. The Services include approximately TBD GB data transfer per month; inclusive of both inbound and 
outbound data transfer. This includes TBD GB ingress and TBD GB egress per month. Customer may request 
additional specialized connectivity between the Cloud Services and Customer’s location(s) ("Enhanced 
Connectivity"). Any Enhanced Connectivity applicable to the Services will be (i) mutually agreed between the 
Parties; (ii) subject to OT approving any related equipment supplied by Customer based on OTs technical 
requirements; and (iii) may be subject to additional fees.  

iii. Encryption in transit. All external communications to and from the Cloud Services will be through an encrypted 
channel (Secure Socket Layer) over the internet.  Certificates issued by OT (i.e. SSL certificates) shall be OT 
domain certificates issued by a certificate authority selected by OT.  Customer may request OT to secure their 
service access to VPN-only connections. Unless otherwise notified by the Customer prior to initial access 
provisioning, the Cloud Services will be initially provisioned with an access type of https over the internet. Customer 
is entitled to one point-to-point VPN tunnel to further secure connectivity to their Cloud Services at no additional 
cost 

iv. . 
v.  Recovery. OT shall provide a recovery service to Customer to assure the continuity of the Cloud Services in a 

disaster situation (declared in OT's sole discretion in accordance with OT’s disaster recovery policies and 
procedures).  The recovery service will be used to reinstate the Production Instance service levels by failing over to 
a secondary datacenter employing redundant facilities, systems, networks, hardware and software.  The most 
recent available backups of the Production Instance will be used to restore Content. All recoverability services are 
designed to support the Recovery Time Objective and Recovery Point Objective specified in the Order.  OT will test 
the applicable disaster recovery processes once annually. 

vi. Enhanced Recovery (or “Enhanced DR”) Optional Service. In the event Customer has contracted for OT’s 
Enhanced DR option as shown on the Order, OT shall provide an enhanced recovery service to Customer for the 
purposes of continuity of the Cloud Services in a disaster situation, including a force majeure event.  As part of the 
enhanced recoverability service OT shall:  
vi.  develop, maintain and update a disaster recovery plan (“DRP”), and other supporting policies and 

documentation relating to disaster recovery; 
vi.i update and test the DRP to ensure that it is operable; For the purpose of clarity, validation of the DRP does 

not include Customer specific failover testing, which, if required may be purchased and contracted at mutually 
agreed rates under a separate SOW; 

vi.ii on Customer request, not more than once annually, OT will make available to Customer a recovery assurance 
validation certificate; and  



vi.iii action the DRP upon the occurrence of a disaster situation impacting the Cloud Services in OT’s sole 
discretion in accordance with OT’s disaster recovery policies and procedures. 

4 DATA RETURN SERVICE 
4.1 Upon notice of intent by either party to terminate the Order, OT will provide Customer a Data Return Service via a Data 

Copy or Data Extraction service if Customer so requests.  Data Copy and Data Extraction services may not be available 
for all Product and/or Services. 

i. Data Copy Service.  OT will provide the following Data Copy services to Customer relating to Content at no 
additional charge.  OT will provide the Content (for example, database export, externally stored files, and 
administration passwords) in intrinsic Product format by either secure ftp site transfer where data will be accessible 
for a maximum of thirty (30) days 

ii. Data Extraction Service.  The parties may enter into a separately negotiated SOW whereby Customer engages 
OT to assist in a data extraction engagement to retrieve Content from the Services in another format.   

5 ONE-TIME INITIAL SETUP ACTIVITIES 
5.1 OT will perform the following tasks to setup the Services:   

i. Activate the Services with service parameters as detailed herein and in setup Documentation, if any. 
ii. Provide one administrator account for the Services to Customer, which may be used by Customer to create 

additional application service accounts. This account shall be provided to the primary Authorized Contact. 

6 SERVICE LEVELS AND REMEDIES  
6.1 Service Level Reporting. OT’s records and data shall be the basis for all service level remedy calculations. OT will 

provide Customer with a monthly report outlining performance against the availability service level (the “Service 
Delivery Report”). If there is a dispute regarding the measurement of the Service levels, the matter shall be escalated 
in accordance with the Cloud Handbook. 

6.2 Service Availability. 

i. OT shall endeavor to operate the Services in such a manner that they are available to Customer for a specific 
amount of time each month; seven days per week, 24 hours per day (the “Target Service Availability” or “TSA”). 
The TSA for the Services is listed in the table in section 1 above.   

ii. The actual service availability (“Actual Service Availability” or “ASA”) is measured as the ability to login to the 
internet available, Production Instance, of the Leading Service and shall not apply to Product (including Client Side 
Software) on any device used by Customer to access the Services.  

iii. OT shall measure the ASA achieved each month after the services are declared by the Parties as having gone live 
for end user access.    

iv. The calculation of ASA shall be based on the total minutes during a calendar month minus Downtime divided by 
the total minutes during a calendar month, where "Downtime" is the total time the service is unavailable adjusted 
in accordance with the Downtime Exclusions, or expressed as a formula: 

100% −
𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷 𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚

𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚 𝑖𝑖𝑖𝑖 𝑡𝑡ℎ𝑒𝑒 𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚ℎ 𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚𝑚  = 𝐴𝐴𝐴𝐴𝐴𝐴% 

 

v. Downtime Exclusions.  No credit shall be due and OT shall not be liable for any disruption in Service (“Downtime 
Exclusions”) due in whole or in part to:  
v.  Maintenance Activities;  
v.i Service interruptions or disruptions caused by Customer or Customer-controlled components (i.e. Custom 

Integrations with non-OT Cloud applications, or Customer Developed Functional Enhancements);  
v.ii Unavailability due to Functional Enhancements made to the Customer Application which are not approved 

by OT for inclusion in the ASA measurement; 
v.iii Service interruptions not caused by OT or not within the control of OT (i.e. unavailability due to problems 

with the Internet), unless caused by OT’s service providers;  
v.iv Service interruptions caused by third-party products deployed as part of the Customer Application; 
v.v Service interruptions caused by disruptions attributable to force majeure events (i.e. unforeseeable events 

outside of OT’s reasonable control and unavoidable even by the exercise of reasonable care);  
v.vi Customer exceeding the service restrictions, limitations or parameters listed on the Order Form;  

ftp://ftp.opentext.com/


v.vii Downtime requested by Customer; or  
v.viii Suspensions of Service by OT as a result of Customer’s breach of the Agreement. 

6.3 Service Level Credits.  On Customer’s request, Customer and OT will meet to review the service and applicable Service 
Delivery Reports. Customer will notify OT in writing should they desire to claim the credit not more than 10 business 
days after the meeting.  Upon customer request OT will, subject to the terms herein, issue a credit payment based on  
the difference between the TSA and the ASA multiplied by the Monthly Fee (where the “Monthly Fee” is the portion of 
the Recurring Service Fee applicable to the month the failed service availability was measured in). Credit requests must 
be made to OT within 90 days of receipt of the Service Delivery Report giving rise to such credit.  The maximum amount 
of any credit payment for a calendar month for failure to meet the service level(s) shall not exceed ten (10%) percent of 
the Monthly Fee. 

6.4 Sample Calculations of Service Level Credits. For illustrative purposes, the following table shows examples of the 
calculation of service level credits. 

Target Service Availability Actual Service Availability Result Credit Reported 

99.5% 99.9% 0.4% exceeded 0% 

99.5% 90.5% 9% missed  9% 

99.5% 94.5% 5% missed 5% 

6.5 Termination Right for Chronic Problems. Customer may terminate the Order if OT fails to meet the service availability 
such that Customer is entitled to ten percent credit payment (a) during three (3) consecutive months; or (b) during at 
least five (5) months (consecutive or not) over a twelve (12) month period. Such termination will be deemed termination 
for Cause. In the event that the Customer terminates the Order under this clause, OT will refund the portion of the 
prepaid Recurring Services Fee (if any) attributable to Cloud Services not received by Customer. 

6.6 Sole remedy.  Customer’s rights described in this section 6 state Customer's sole and exclusive remedy for any failure 
by OT to meet the agreed service levels. 

 

7 CLIENT SIDE SOFTWARE  
The following additional terms apply to the use of the Client Side Software provided by OT under the Order: 

7.1 Ownership of Client Side Software. OT alone owns all right, title and interest, including all related intellectual property 
rights, in and to Client Side Software and Customer does not receive any title, license, rights or ownership in or to any 
of the foregoing, except for the right to use the Client Side Software for the sole purpose of facilitating Customer’s use 
of the Cloud Services. 

7.2 Software and Documentation.  Customer may make as many copies of the Client Side Software necessary for it to 
use the Client Side Software as permitted under the Order. Each copy of the Client Side Software made by Customer 
must contain the same copyright and other notices that appear on the original copy. Customer will not modify the 
Documentation related to the Client Side Software. Such Documentation may: (a) only be used to support Customer’s 
use of the Client Side Software; (b) not be republished or redistributed to any unauthorized third party; and (c) not be 
distributed or used to conduct training for which Customer, or any other party, receives a fee. Customer will not copy 
any system schema reference document related to the Client Side Software. 

7.3 General Restrictions.  Except as provided in the Order, Customer will not and will not permit any other party to: (a) 
assign, transfer, give, distribute, reproduce, transmit, sell, lease, license, sublicense, publicly display or perform, 
redistribute or encumber the Client Side Software by any means to any party; (b) rent, loan or use the Client Side 
Software for service bureau or time-sharing purposes, or permit other individuals or entities to create Internet “links” to 
the Client Side Software or “frame” or “mirror” the Client Side Software on any other server or wireless or Internet-based 
device, or in any other way allow third parties to access, use, and/or exploit the Client Side Software; (c) use the Client 
Side Software, in whole or in part, to create a competitive offering; (d) charge a fee to any party for access to or use of 
the Client Side Software; (e) use the Client Side Software in a manner inconsistent with the Order.  

7.4 Derivative Works / Improvements. Customer is prohibited from using the Client Side Software to create any change, 
translation, adaptation, arrangement, addition, modification, extension, upgrade, update, improvement, (including 



patentable improvements), new version, or other derivative work of or to the Client Side Software. Notwithstanding the 
foregoing, if any of the Client Side Software is provided to Customer in source code format (or any other format that can 
be modified), the Customer may modify such portion of the Client Side Software for the sole purpose of using the Client 
Side Software in accordance with the Order, and OT will solely own all modified portions and Customer will irrevocably 
assign to OT in perpetuity all worldwide intellectual property and any other proprietary rights in and to any modifications 
of the Client Side Software. 

7.5 Interfacing with Client Side Software. Customer may not permit any software products not provided by OT to interface 
or interact with the Client Side Software, unless accomplished through the use of application program interfaces provided 
by OT.     

7.6 Verification. 

i. During the term of the Order and for 24 months after, Customer will maintain electronic and other records sufficient 
for OT to confirm that Customer’s use of the Client Side Software has complied with the Order. Customer will 
promptly and accurately complete and return (within 30 days of OT request) any self-audit questionnaires, along 
with a certification by an authorized representative of Customer confirming that Customer’s responses to the 
questionnaire accurately and fully reflect Customer's usage of the Client Side Software. OT may once per year audit 
Customer’s records and computer systems (including servers, databases, and all other applicable software and 
hardware) to ensure Customer has complied with the Order. Customer shall cooperate with OT and promptly and 
accurately respond to, database queries, location information, system reports, and other reports requested by OT 
and provide a certification by an authorized representative of Customer confirming that information provided by 
Customer accurately reflects Customer's usage of the Client Side Software. 

ii. Audits will be conducted during regular business hours and will not interfere unreasonably with Customer’s 
business. OT will provide Customer prior notice of each audit. Such audit shall be scheduled as soon as reasonably 
possible but in no event more than 7 days subsequent to the notice. Customer will allow OT to make copies of 
relevant Customer records. OT will comply with all applicable data protection regulations. 

iii. If Customer is not in compliance with the Client Side Software rights granted in the Order, Customer will be deemed 
to have acquired additional OT software licenses at OT’s then-current license price to bring Customer into 
compliance, and Customer must immediately pay the applicable license fees, and support and maintenance fees 
for: (i) the period Customer was not in compliance with the Client Side Software subscription; and (ii) the first year 
support and maintenance sees on any additional Client Side Software, plus reasonable costs incurred by OT in 
performing the audit. Compliance with the Client Side Software terms and conditions is the sole responsibility of 
Customer. 
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OpenText Cloud 
General Terms and Conditions (the “GTC”) 
 

 

The GTC apply to Services provided by OT under the Agreement. The Agreement will be binding upon Customer and OT upon the “Effective Date”, 
which shall be the earlier of: (i) the date of the last signature on the applicable Transaction Document (“TD”); or (ii) the date of online acceptance of 
the applicable TD by Customer. By using the Services, Customer agrees to the Agreement. If Customer does not agree to the Agreement, Customer 
should not use the Services. If an individual uses or accesses the Services on behalf of a company or other legal entity, the individual represents that 
they have the authority to bind that company or other legal entity to the Agreement. As used herein, “OT” means the OpenText entity providing the 
Services listed in the applicable TD. 

1. Definitions. 

1.1 “Additional Services” means services other than the Cloud Services that OT provides to Customer under the Agreement. Such Additional 
Services may include, but are not limited to, the following related to the Cloud Services: (i) implementation services; (ii) training services; and/or 
(iii) professional services related to the implementation of the Cloud Services. 

1.2 “Affiliate” means any entity directly or indirectly controlled by, controlling, or under common control with a party to the Agreement. If an entity 
ceases to meet these criteria, it shall cease to be an Affiliate. 

1.3 “Agreement” means the TD, along with the GTC, and any other documents incorporated by reference pursuant to the TD. 

1.4 “Applicable Taxes” means any sales, use, consumption, goods and services, or value-added taxes applicable to the Services, except taxes 
imposed on OT’s income including, but not limited to, withholding taxes. 

1.5 “AUP” means OT’s Cloud Services Acceptable Use Policy, available at https://www.opentext.com/assets/documents/en-US/pdf/opentext-
acceptable-use-policy-en.pdf or upon request from OT. 

1.6 “Authorized User” means any employee or contractor of Customer or other individual or entity who is authorized by Customer to access and 
use the Services. Authorized Users will be identified by Customer to OT. 

1.7 “Change Request” or “CR” means a written document agreed to by OT describing a modification to the Services. 

1.8 “Client Side Software” means a specific piece of software that, if provided as part of the Services, Customer may download for use on a 
nontransferable, nonexclusive, subscription basis in conjunction with and for the duration of the subscription for use of the Services. 

1.9 “Cloud Services” means the services provided by OT under the Agreement and delivered using cloud computing technology. 

1.10 “Confidential Information” means any information disclosed by one party (“Disclosing Party”) to the other party (“Receiving Party”) which: 
(i) is marked as proprietary and/or confidential by Disclosing Party; or (ii) Receiving Party should reasonably understand to be confidential. 
Confidential Information does not include information that: (i) is or becomes a part of the public domain through no act or omission of Receiving 
Party; (ii) was in Receiving Party’s lawful possession without confidentiality obligation prior to disclosure by the Disclosing Party; (iii) is lawfully 
disclosed to Receiving Party by a third party without restriction on disclosure; or (iv) is independently developed by Receiving Party or its employees 
or agents without use of Disclosing Party’s Confidential Information. 

1.11 “Content” means Customer’s data uploaded, generated, stored, or transmitted by or on behalf of Customer, as a part of Customer’s use of 
the Services. 

1.12 “Contract Year” means each 12 month period during the term of the Agreement, the first commencing on the Effective Date, and each 
subsequent 12 month period which begins on each anniversary of the Effective Date. 

1.13 “Covered Country” means each contracting state to The Patent Cooperation Treaty (currently published at 
https://www.wipo.int/pct/en/pct_contracting_states.html). 

1.14 “Customer” means the customer entering into a TD with OT. 

1.15 “Documentation” means the written user documentation provided or made available by OT to Customer under the TD relating to the Services. 

1.16 “Infringement Claim” means claims, suits, actions, or proceedings brought against Customer in a court of competent jurisdiction in a Covered 
Country by a third-party that allege an infringement by the Services of a third-party’s patent, copyright, or trade secret. 

1.17 “Person” means, as the context requires, any natural person or legal entity, including bodies corporate, unincorporated associations and 
partnerships. 

1.18 “Services” means the Cloud Services, Documentation, and Additional Services that OT provides to Customer pursuant to the Agreement. 

1.19 “Support” means the operational and technical support services applicable to the Services, as defined in the TD. 

1.20 “TD” or “Transaction Document” means a document for the provision of the Services which: (i) is agreed upon by the parties; (ii) may be 
titled “Agreement”, “Order”, “Order Form”, “Services Order Form”, “Statement of Work”, or comparable title, whether in physical or electronic form; 
(iii) may include other documents which are incorporated by reference by the applicable TD; and (iv) incorporates the GTC, including incorporation 
by reference to a URL on the Internet. 

2. Initial Term; Renewal Term; Agreement Term. The initial term (“Initial Term”) of the Agreement will begin on the Effective Date and continue 
until the end of the period referenced in the TD. Unless otherwise set forth in the TD, the Agreement shall automatically renew for successive 12 month 
renewal terms (each a “Renewal Term”) on expiration of the Initial Term or subsequent Renewal Term, unless the Agreement is terminated to the end 
of the Initial Term or a Renewal Term. Either party may terminate the Agreement, effective at the end of the Initial Term or then-current Renewal Term, 
by providing the other party at least 60 days’ prior written notice. The Initial Term and any Renewal Term(s) may be collectively referred to as the 
“Agreement Term”. Except in the event of an uncured material breach or as expressly provided in the Agreement, neither party will be permitted to 
terminate the Agreement prior to the end of the Initial Term or applicable Renewal Term. 

https://www.opentext.com/assets/documents/en-US/pdf/opentext-acceptable-use-policy-en.pdf
https://www.opentext.com/assets/documents/en-US/pdf/opentext-acceptable-use-policy-en.pdf
https://www.wipo.int/pct/en/pct_contracting_states.html
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3. Services. 

3.1 OT will provide the Services to Customer pursuant to the Agreement. 

3.2 In the event of any conflict or inconsistency among the documents that constitute the Agreement, the documents will be interpreted in the 
following descending order of precedence: (i) the TD; (ii) other documents incorporated by reference by the applicable TD; and (iii) the GTC. 

3.3 As necessary to reflect changes in its business, technology and service offerings, OT may change its rules of operation, access procedures, 
software, the Services, or the Documentation. OT will provide notice of changes by posting information concerning the changes via email or by 
notification directly through the Services (e.g., on a Services login page or customer portal). If a change has a material adverse effect on the 
functionality of the Services, OT will: (i) identify the reason for the change and the expected impact prior to implementing such change; and 
(ii) discuss with Customer ways to mitigate the impact of any such change. 

3.4 OT may employ its Affiliates and third parties worldwide in the performance of the Services, and OT shall remain primarily responsible to 
Customer in respect thereof. 

3.5 Some of the Services may be designed to upload, download, and synchronize files between Customer’s computer or other devices and OT 
servers. 

4. Customer responsibilities. 

4.1 Customer is responsible for: (i) obtaining, installing, and maintaining the equipment, communication lines, and related support services 
necessary to access the Services; and (ii) ensuring that its Internet and telecommunications connections (if applicable), hardware, devices, and 
software are secure and compatible with the Services. If Customer elects to use a third-party contractor to perform work interfacing with the 
Services, such work shall be subject to OT’s prior written consent. Customer is solely responsible for any work performed by, and any acts or 
omissions of, such third-party contractor, as well as any defect or issue with the Services to the extent resulting from third-party contractor’s work. 

4.2 Customer shall be responsible for: (i) acts or omissions by its Authorized Users; (ii) maintaining the confidentiality of access credentials 
(including usernames, passwords, and keys) used by Customer or its Authorized Users; (iii) ensuring compliance with the Agreement by each 
Authorized User, including compliance with OT’s AUP; and (iv) ensuring compliance with applicable laws and regulations in connection with the 
use of the Services, including, but not limited to, those related to: (a) laws and regulations pertaining to telemarketing, facsimile advertising, 
commercial e-mail, spam, use of artificial intelligence systems; (b) export compliance; (c) data privacy; and (d) international communications and 
the transmission of data. OT may suspend the Services without OT incurring liability for such suspension in order to support compliance with 
applicable law or to prevent damage to OT or to OT’s other customers. Upon written notice to Customer, OT may require Customer’s assistance in 
verifying usage of the Services in compliance with the terms of the Agreement. 

5. Restrictions on use. 

5.1 Customer and its Authorized Users shall only use the Services for Customer’s internal business operations. Only Customer’s Authorized Users 
may access and use the Services. 

5.2 Customer shall not: (i) resell the Services to third parties without OT’s prior express written agreement; (ii) create multiple free accounts under 
different or fake identities or otherwise that enables Customer to exceed the usage limits associated with the Service; (iii) disclose to any third-party 
the results of any benchmarking testing or comparative or competitive analyses of the Services done by or on behalf of Customer; or (iv) modify, 
reverse engineer, decompile, or otherwise attempt to discover the source code of Client Side Software or any of OT’s or its third-party vendors’ 
software that may be included in the Services. 

5.3 Customer does not have any rights to Client Side Software or to any of OT’s or its third-party vendors’ software that are included in the Services, 
other than the use and access thereof on a subscription basis as part of and for the duration of receiving the Services. 

5.4 If Client Side Software is provided as part of the Services, Customer may use the Client Side Software, and make copies thereof, for the sole 
purpose of facilitating Customer’s use of the Services in accordance with the Agreement. Each copy of the Client Side Software made by Customer 
must contain the same copyright and other notices specified by OT. 

6. Intellectual property. 

6.1 As between OT and Customer, OT owns all right, title, and interest, including all related intellectual property rights in and to (i) the Services, 
(ii) the Documentation, (iii) Client Side Software, and (iv) any suggestions, ideas, requests, feedback, recommendations or other information 
provided by Customer or any other party relating to the foregoing, and OT reserves all rights to use, modify, and allow others to use such materials. 
OT grants Customer a nonexclusive and non-transferable subscription to use the foregoing materials in connection with the Services. Customer 
may not remove OT’s copyright or other proprietary notices from the Documentation or any part of the Services. 

6.2 As between Customer and OT, the Content belong to Customer, and OT makes no claim to any right of ownership in the Content. Customer 
represents and warrants to OT that Customer is the owner of all rights to the Content, or that Customer has the right to reproduce, distribute, and 
transfer the Content for the purposes of the Agreement. 

7. Content. 

7.1 OT will safeguard the Content in accordance with the administrative, technical, and physical security controls and procedures defined in the 
Agreement. 

7.2 Customer acknowledges that the performance of the Services may include transmission of Content to third parties in the course of the 
performance of the Services (e.g., transmission of Content to third party trading partners as part of Cloud Services consisting of electronic data 
interchange services), and that OT is not responsible for any disclosure of Content by any such third parties. 

7.3 Customer remains solely responsible for the Content and use of the Services in compliance with the Agreement and with all legal and regulatory 
obligations applicable to the Customer. Customer shall be responsible: (i) for the correctness and completeness of the Content; (ii) for the Content 
being free from viruses, worms, trojan horses, and any other malicious code; (iii) for storing and maintaining back-up copies of the Content, unless 
such is included in the Services; and (iv) ensuring that OT has the right to use the Content for the purpose of performing the Services. 
Notwithstanding the foregoing, if any portion of the Content contains material that is harmful to OT’s systems (e.g., a virus), OT reserves the right 
to protect OT’s systems by suspending or limiting Customer’s access and/or use of the Services until the matter is rectified. 

7.4 If any Content may be subject to governmental regulation or may require security measures beyond those specified by OT for the Services, 
Customer will not provide, allow access to, or input such Content into the Services for processing or allow OT access to such Content to provide 
the Services, unless (i) expressly permitted in the applicable TD, or (ii) OT has expressly agreed in writing to implement additional security measures 
with respect to such Content. 
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7.5 With respect to the Content, any applicable retention period and/or any return service provided with the Services, as well as any fees payable 
by Customer therefor, will be specified in the applicable TD. OT shall have no obligation to retain or delete Content nor to return Content to Customer 
except as provided in the Agreement. Any Content not deleted or returned by OT shall remain subject to the terms of the Agreement until such are 
deleted or returned pursuant to the terms of the Agreement. 

8. Additional Services. 

8.1 Additional Services may be requested by Customer in the TD, or via an amendment or Change Request to the TD. 

8.2 Customer’s failure to adhere to schedules or complete tasks within Customer’s control, or failure to provide timely access to programs, files, 
data, or other materials, or failure to provide complete and accurate information in a timely manner, may impact OT’s performance of the Services. 
OT shall not be liable for any delays or defects in performing the Services to the extent caused by such Customer failure. 

8.3 With respect to the materials produced for Customer as a result of Additional Services, OT provides to Customer a non-exclusive, non-
transferable subscription to access and use such materials solely in connection with Customer’s use of the Services. All rights, title, and interest in 
such materials remains with OT. 

8.4 If a TD specifies an acceptance test, OT will notify Customer when a deliverable is ready for acceptance. Customer and OT will then perform 
an agreed acceptance test (“Acceptance Test”) within an agreed time period with respect to each deliverable (“Acceptance Period”) to verify that 
the deliverable functions materially in accordance with the written specifications as stated in the TD. Acceptance occurs when the deliverable meets 
all material requirements of the Acceptance Test. Customer will notify OT promptly in writing of Customer’s acceptance. If Customer does not 
conduct the Acceptance Test and notify OT within the Acceptance Period or, if no Acceptance Period is specified, then within five (5) business days 
after delivery of the deliverable, the deliverable will be deemed accepted. 

8.5 If Customer notifies OT in writing within the Acceptance Period that the deliverable does not function in all material respects with the written 
specifications stated in the TD, and further describes the deficiencies in sufficient detail for OT to identify or reproduce them, OT will work diligently 
to correct and redeliver the affected deliverable. 

9. Data protection. 

9.1 Privacy Policy. OT will provide the Services in accordance with privacy and data protection laws, to the extent applicable to OT. OT’s Privacy 
Policy is located at  https://www.opentext.com/who-we-are/copyright-information/site-privacy. 

9.2 Technical and organization measures. If and to the extent that OT processes personal data on behalf of Customer in performing the Services: 
(i) OT shall implement reasonable and appropriate technical and organizational measures to protect such personal data against unauthorized or 
unlawful processing; (ii) OT shall not collect, sell, or use such personal data except as necessary to perform the Services, or as otherwise permitted 
by applicable laws; and (iii) where an individual submits a verifiable request to OT to exercise their privacy rights relating to their personal data in 
respect of a named Customer, OT shall forward these requests to the named Customer’s email address on file with OT as soon as reasonably 
practicable. 

9.3 Personal data. If and to the extent that OT requires personal data to provide the Services, Customer will provide personal data only to the extent 
reasonably required. Customer is responsible for implementing and maintaining privacy protections and security measures for components that 
Customer provides or controls, as well as complying with its obligations under the Agreement or as otherwise required by law. Customer is 
responsible for providing notice to and obtaining all required consents from individuals including, without limitation, regarding the collection, 
processing, transfer and storage of their personal data through the Services as required by law. 

9.4 Security Reports. On Customer written request and where available, OT shall provide Customer with summaries of third-party audit reports 
and/or certifications applicable to the Services (e.g., SOC1, Type II; SOC2, Type II audit reports and/or ISO 27001 certificate, each a “Security 
Report”). Customer may verify scope or controls not covered by a Security Report (if any), by requesting to review OT’s standard security controls 
as documented in a Shared Assessments Security Information Gathering form or similar summary document. 

10. Termination of the Agreement. 

10.1 For cause. A party may terminate the Agreement for material breach by the other party if the other party fails to cure such breach within 
30 days after written notice. For material breaches relating to the rights granted or restrictions in Sections 4 (Customer responsibilities), 
5 (Restrictions on use), 6 (Intellectual property), 7 (Content); 9 (Data protection), 11 (Fees, payment and taxes), or 15 (Confidentiality), no such 
cure period will be granted and such termination may be immediate. Except in the event of a material breach or as specifically provided in the 
Agreement, neither party will be permitted to terminate the Agreement prior to the end of the Agreement Term. 

10.2 Actions upon termination. Upon any termination of the Agreement: (i) OT shall cease to perform the Services; (ii) Customer shall immediately 
pay all accrued fees and charges; (iii) Customer will immediately either return to OT or destroy all copies of (a) Documentation, and (b) Client Side 
Software; (iv) each party shall destroy or promptly return all copies, partial copies, and any documentation or materials evidencing the other party’s 
Confidential Information; and (v) return of Content shall be governed by Section 7 (Content) above. 

10.3 Survival. The following provisions shall survive termination or expiration of the Agreement: Sections 4 (Customer responsibilities), 
5 (Restrictions on use), 6 (Intellectual property), 7 (Content), 9 (Data protection), 11 (Fees, payment and taxes), 12 (Warranties), 13 (Infringement 
indemnity), 14 (Limitation of liability), 15 (Confidentiality), and any provisions that by their nature should survive termination. 

11. Fees, payment and taxes. 

11.1 Customer shall pay OT the fees and charges specified in the TD including any applicable overage charges. Customer will pay charges for its 
use of the Services as recorded by OT’s systems and fees for any Additional Services and other charges described in any TD, plus any Applicable 
Taxes. OT will submit invoices against the TD for ongoing provision of the Services. Unless otherwise specified in the applicable TD, the fees and 
charges are subject to an increase of up to ten percent (10%) (the “Annual Price Adjustment” or “APA”) which will be applied annually during the 
Initial Term, and during each subsequent Renewal Term at the beginning of each Contract Year. 

11.2 Payments are due 30 days from the date of invoice. Invoices shall be issued as set forth in the TD. Fees and other charges owed by Customer 
not paid when due shall accrue interest at the lesser of one and one-half percent (1.5%) per month or the highest rate permitted by the governing 
law defined in Exhibit A. If Customer has a bona fide dispute with any charge, it will make timely payment of all other charges not in dispute pending 
resolution of the disputed charge, which the parties agree to undertake promptly. If invoiced amounts not subject to a bona fide dispute remain 
unpaid following at least 10 days written notice by OT, OT may (reserving all other legal remedies and rights) (i) suspend the Services until the 
invoiced amounts are paid, and (ii) if the invoiced amounts remain unpaid for 30 days after such notice, terminate the Agreement without further 
prior notice. Customer shall bear all of OT’s costs of collection of overdue fees, including reasonable attorneys’ fees. 

11.3 If OT is unable to collect via Customer’s payment method (e.g., due to the expiration of a credit card), Customer remains obliged to pay OT 
the amounts to which Customer has committed under the Agreement. All fees are non-refundable. In the event the TD provides for Customer 

https://www.opentext.com/who-we-are/copyright-information/site-privacy
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payment by a credit card, Customer is solely responsible for any fees imposed by its credit card company, including exchange rate or foreign 
transaction fees. 

11.4 All prices, fees and charges are exclusive of Applicable Taxes which shall be assumed and paid by Customer on provision of a tax invoice. 
Customer is responsible for providing OT with all Tax Registration Numbers, including copies of applicable Registration Certificates. Customer is 
responsible for self-assessing any Applicable Taxes in accordance with applicable laws. Customer is responsible for applying withholding tax, 
withholding VAT, VAT withholding and/or similar taxes on payment to OT. Customer must apply the lowest possible withholding rate, i.e., taking 
into account available tax treaties, on receipt of a valid residency certificate from OT, as may be required to support a lower tax rate. Customer 
shall provide OT with copies of certificates proving that tax amounts withheld were paid to the applicable tax authorities in accordance with the 
applicable laws, in a timely manner. OT reserves the right to increase agreed prices to compensate for amounts that Customer will withhold for 
such reasons. 

12. Warranties. 

12.1 OT warrants that the Services will be rendered in a professional and workmanlike manner and will function in all material respects in 
conformance with the Agreement. With respect to Additional Services, if Customer notifies OT in writing of a breach of this warranty within 30 days 
of performance, OT will reperform the affected portion of the Additional Services at no additional charge to Customer. 

12.2 THE FOREGOING IS A LIMITED WARRANTY, AND EXCEPT AS EXPRESSLY PROVIDED IN THE AGREEMENT, THE SERVICES ARE 
PROVIDED WITHOUT EXPRESS OR IMPLIED WARRANTIES OR CONDITIONS OF ANY KIND. TO THE MAXIMUM EXTENT PERMITTED BY 
APPLICABLE LAW, OT DISCLAIMS ALL OTHER WARRANTIES AND CONDITIONS, INCLUDING ANY IMPLIED WARRANTIES OR 
CONDITIONS OF MERCHANTABILITY, OF SATISFACTORY QUALITY, OR OF FITNESS FOR A PARTICULAR PURPOSE, OR THOSE 
ARISING BY LAW, STATUTE, USAGE OF TRADE OR COURSE OF DEALING. OT DOES NOT WARRANT THAT THE SERVICES WILL BE 
ERROR FREE OR WILL OPERATE WITHOUT INTERRUPTION. CUSTOMER ASSUMES THE RESPONSIBILITY TO TAKE ADEQUATE 
PRECAUTIONS AGAINST DAMAGE TO ITS CONTENT OR OPERATIONS THAT COULD BE CAUSED BY SERVICES DEFECTS, 
INTERRUPTIONS, OR MALFUNCTIONS. 

12.3 OT’s sole obligation and Customer’s sole remedy under the foregoing limited warranty are strictly and exclusively limited to either the correction 
of any errors in the affected Services which are made known to OT by written notice from Customer describing such errors in detail or, at the 
election of OT, a pro rata refund of the fees paid by Customer for the particular portion of the Services which is in error. 

13. Infringement indemnity. 

13.1 Provided Customer is not in material breach of the Agreement and is current with payment obligations, OT will defend Customer from any 
Infringement Claim, to the extent it arises solely from Customer’s use of the Services in accordance with the provisions of the Agreement. This 
defense will not apply to an Infringement Claim to the extent caused by: (i) modification of the Services by any party other than OT; or (ii) the 
combination or use of the Services with software, hardware, firmware, data, or technology not provided by OT to Customer. As to any such 
Infringement Claim referenced under the preceding items (i) or (ii), OT assumes no liability for infringement and Customer will hold OT harmless 
against any infringement claims arising therefrom. 

13.2 OT’s obligations in this Section are conditioned upon: (i) Customer notifying OT in writing within 10 days of Customer becoming aware of an 
Infringement Claim; (ii) Customer’s not making an admission against OT’s interests; (iii) Customer’s not agreeing to any settlement of the 
Infringement Claim without the prior written consent of OT; (iv) Customer providing reasonable assistance to OT in connection with the defense, 
litigation, and settlement by OT of the Infringement Claim; and (v) OT’s maintaining sole control over legal counsel, litigation, and settlement of the 
Infringement Claim. OT will indemnify Customer from any judgment finally awarded, or payments made in settlement of, the Infringement Claim 
where all the conditions of this Section are satisfied. 

13.3 If the Services become, or in OT’s opinion may become, the subject of an Infringement Claim, OT will, at no expense to Customer: (i) obtain 
an authorization for Customer to continue using the Services; (ii) modify the Services so they become non-infringing but still provide substantially 
the same functionality as the infringing Services; or (iii) terminate the Services and refund the unused portion of any prepaid fees received by OT 
from Customer. OT’s entire liability and Customer’s sole and exclusive remedy with respect to any Infringement Claim shall be limited to the 
remedies set forth in this Section 13. 

13.4 Customer shall defend, indemnify, and hold harmless OT, its Affiliates, directors, employees and subcontractors from any damages, losses, 
claims, and expenses arising from any claim or other legal action related to: (i) Content that OT uses, processes and/or manages in connection 
with the Services; (ii) Customer’s or any Authorized User’s use of the Services; and/or (iii) Customer’s or any Authorized User’s breach of the 
Agreement or the AUP. 

14. Limitation of liability. 

14.1 Exclusion. Subject to Sections 14.3 and 14.4, neither party nor its Affiliates will be liable for: (i) indirect, incidental, special, consequential, 
aggravated, exemplary, or punitive damages; or (ii) damages, compensation or reimbursement for lost sales, lost revenue, lost profits, loss of 
anticipated savings, downtime costs, lost or corrupted data, cost of substitute services or products or facilities, re-procurement amounts, or due to 
Force Majeure under Section 19.13 below. 

14.2 Limitation. Subject to Sections 14.1, 14.3 and 14.4, the maximum collective liability of OT and its Affiliates: 

14.2.1 for all claims in the aggregate arising from or relating to the Agreement or the Services during or in relation to an individual Contract Year, 
is limited to the total fees and charges paid by Customer for the Services for the applicable Contract Year; and 

14.2.2 for all claims in the aggregate arising from or relating to the Agreement or the Services during or in relation to an Agreement Term that is 
longer than two (2) Contract Years, is limited to an amount equal to the sum of the total fees and charges paid by Customer for the Services in 
the first two (2) Contract Years, with such amount being inclusive of and not in addition to the total liability determined under Section 14.2.1. 

14.3 Exceptions. Nothing in the Agreement shall exclude or limit liability for: (i) death or personal injury caused by negligence; (ii) fraud; or (iii) any 
other liability that cannot be excluded by applicable law. 

14.4 Disclaimer. The limitations and exclusions in the Agreement apply in regard to any and all claims arising out of or relating to the Agreement 
or the Services, in tort, equity, at law, strict product liability, or otherwise, including claims of negligence, breach of contract or warranty, regardless 
of the form of action, or whether any such claim relates to acts or omissions of the party claimed against or any other Person or entity (including, 
without limitation, such party’s subcontractors), and even if: (i) a party is advised of the possibility of such damages or claims; (ii) such damages or 
claims were foreseeable; or (iii) a party’s remedies fail in their essential purpose. The remedies specified in the Agreement are exclusive. 

15. Confidentiality. Each Disclosing Party may disclose to the Receiving Party Confidential Information pursuant to the Agreement. Each Receiving 
Party agrees, for the Agreement Term and for three (3) years thereafter, to hold Disclosing Party’s Confidential Information in strict confidence, not to 
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disclose such Confidential Information to third parties (other than to Affiliates and to professional advisers who are bound by appropriate written 
obligations of confidentiality) unless authorized to do so by Disclosing Party, and not to use such Confidential Information for any purpose except as 
expressly permitted hereunder. Each Receiving Party agrees to take reasonable steps to protect Disclosing Party’s Confidential Information from being 
disclosed, distributed or used in violation of the provisions of this Section. The foregoing prohibition on disclosure of Confidential Information shall not 
apply to any information that: (i) is or becomes a part of the public domain through no act or omission of Receiving Party; (ii) was in Receiving Party’s 
lawful possession without confidentiality obligation prior to disclosure by the Disclosing Party; (iii) is lawfully disclosed to Receiving Party by a third 
party without restriction on disclosure; (iv) is Content, which is governed by Section 7 (Content) above; (v) is independently developed by Receiving 
Party or its employees or agents without use of Disclosing Party’s Confidential Information; or (vi) is required to be disclosed by Receiving Party as a 
matter of law or by order of a court or by a regulatory body, provided that Receiving Party promptly notifies Disclosing Party (where lawfully permitted 
to do so) so that Disclosing Party may intervene to contest such disclosure requirement and/or seek a protective order or waive compliance with this 
Section. Each Receiving Party is responsible for any actions of its Affiliates, employees and agents in breach of this Section. 

16. Use of third-party cloud infrastructure. OT may use third-party cloud infrastructure providers (each a “3rd-Party-CIP”) to provide portions of the 
Services. Certain obligations related to security will be fulfilled by the 3rd-Party-CIP, as applicable (for example, as permitted by the 3rd-Party-CIP, 
OT may provide copies of the 3rd-Party-CIP’s summary security reports or certifications to Customer regarding the portions of the Service they 
provide). Access to such reports or other audit activities requested by Customer, or any data protection authorities having jurisdiction over Customer 
will, to the extent such report access and/or audit activities are permitted by the 3rd-Party-CIP, be limited in scope to that allowed by the 3rd-Party-
CIP and may be subject to additional charges which will be the responsibility of Customer. If Customer intends to utilize a third-party auditor where 
such audit activities are permitted by the 3rd-Party-CIP, OT or the 3rd-Party-CIP may object in writing to such auditor where such auditor is: (i) not 
reasonably qualified; or (ii) not independent; or (iii) a competitor of OT or the 3rd-Party-CIP. Where Customer requires functionality which requires any 
additional processing service offered by a 3rd-Party-CIP (e.g., online language translation services), such additional processing services may be 
subject to the additional terms and restrictions of the 3rd-Party-CIP which shall be deemed to be incorporated herein. A 3rd-Party-CIP shall be 
considered a sub-processor, where applicable. The 3rd-Party-CIP may utilize subcontractors provided that such 3rd-Party-CIP remains liable for any 
subcontracted obligations to the same extent it has committed to OT. If OT utilizes a 3rd-Party-CIP, access to stored Content may be limited to the 
time period made available by such 3rd-Party-CIP. Requests for deletion of Content following termination may be subject to delay of up to 180 days 
by the 3rd-Party-CIP, during which time period, all restrictions on use and confidentiality shall continue to apply. 

17. Artificial Intelligence Technologies. The services and/or products provided by OT may include and/or enable the use of predictive algorithms, 
generative artificial intelligence, and/or other components commonly referred to as artificial intelligence technologies (“AI Components”), all of which 
may be provided by third parties (see Section 17.5 below). Customer agrees to the following: 

17.1 The AI Components may use or analyze Customer data based on parameters that have been determined, identified, and/or defined by 
Customer. Customer’s choice of parameters and the types of Customer data which are input (“Inputs”) into the relevant services and/or products 
may include assumptions, biases and limitations which will affect the effectiveness, quality, relevance and accuracy of the Outputs. 

17.2 The quality of the outputs resulting from AI Components (“Outputs”) depends on the quality of the Inputs. The quality of the Inputs is the sole 
responsibility of Customer. 

17.3 Use of AI Components does not replace decision-making and judgement by natural individuals. The AI Components are intended to provide 
additional knowledge to support such decision making and judgement. Customer remains solely responsible for any decisions taken and 
judgements as a result of the Outputs. Customer agrees that OT shall have no liability resulting from (i)  the creation and/or use of the Outputs, 
and/or (ii) any decisions resulting from the use of the Outputs. Unacceptable risk use (as defined in EU AI Act or per industry standards) is prohibited. 

17.4 For all AI Components that use large language models (including other technology affiliated with generative artificial intelligence), the nature 
of the technology may limit (i) the protection of privacy, (ii) rights to use, and/or (iii) the accuracy of the Outputs. Therefore, OT does not guarantee 
(a) the protection of privacy, (b) rights to use, and/or (c) the accuracy of the Outputs, with regard to such AI Components and/ or use of such models 
and related technologies. 

17.5 Access to and use of any third-party services and/or products including and/or enabling AI Components may be subject to Customer agreeing 
to additional terms as notified to Customer or its Authorized User(s) at the time of order, installation, enablement, access or use of the relevant 
third-party service/product. 

17.6 Applicable laws may provide for additional requirements concerning the use of AI Components in certain contexts, services or projects. 
Customer is solely responsible for identifying and complying with the requirements applicable to the implementation and use of the relevant services 
and products (including AI Components) in Customer’s processes. 

18. Default. 

18.1 Default by Customer. Customer shall be in default upon the occurrence of any one of the following: (i) failure to pay fees or other charges 
when due; (ii) failure to perform any material term or condition of the Agreement and such failure is not cured within 30 days of written notice from 
OT; (iii) if Customer ceases the conduct of active business; (iv) if any proceedings under the applicable law bankruptcy code or other insolvency 
laws shall be instituted by or against Customer, or if a receiver shall be appointed for Customer or any of its assets; or (v) if Customer shall make 
an assignment for the benefit of creditors, or admit in writing its inability to pay its debts as they come due. Upon any default by Customer, OT may: 
(a) terminate the Agreement and/or cease or suspend the performance of Services; and (b) declare all accrued fees and other charges immediately 
due and payable. Any such termination shall be without prejudice to any other rights or remedies which OT may have against Customer with respect 
to such default, and shall not entitle Customer to a refund, in whole or in part, any fees or charges. No remedy referred to in this Section is intended 
to be exclusive, but shall be cumulative and in addition to any other remedy referred to herein or available to OT at law or in equity. 

18.2 Default by OT. OT shall be in default upon the occurrence of any one of the following: (i) failure to perform any material term or condition of 
the Agreement and such failure is not cured within 30 days of written notice from Customer; (ii) if OT ceases the conduct of active business; 
(iii) if any proceedings under the applicable law bankruptcy code or other insolvency laws shall be instituted by or against OT, or if  a receiver shall 
be appointed for OT or any of its assets; or (iv) if OT shall make an assignment for the benefit of creditors, or admit in writing its inability to pay its 
debts as they come due. Upon any default by OT, Customer may terminate the Agreement. Any such termination shall be without prejudice to any 
other rights or remedies which Customer may have against OT with respect to such default. Upon such termination, OT shall refund to Customer 
a prorated amount of any fees prepaid by Customer for a period following the effective date of such termination. No remedy referred to in this 
Section is intended to be exclusive, but shall be cumulative and in addition to any other remedy referred to herein or available to Customer at law 
or in equity. 

19. Miscellaneous. 

19.1 Entire agreement; amendment; waiver. The Agreement represents the entire agreement of the parties, and supersedes any prior or current 
understandings, whether written or oral with respect to the subject matter of the Agreement. It is expressly agreed that if Customer issues a 
purchase order or other document in connection with the Agreement, such document will be deemed to be for Customer’s internal administrative 
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convenience only, any provisions contained therein shall not amend or be used in interpreting the Agreement, and not providing a purchase order 
does not relieve Customer from the responsibility to make timely payments as set forth in the Agreement. Any amendment of the Agreement must 
be in writing and signed by both parties. Neither party will be deemed to have waived any of its rights under the Agreement by lapse of time or by 
any statement other than by a written waiver signed by a duly authorized representative. No waiver constitutes a waiver of any prior or subsequent 
breach. Section headings are for convenience only and will not be construed as a part of this Agreement. 

19.2 OT Contracting Entity; governing law; venue; time limit. 

19.2.1 OT Contracting Entity. The OT entity designated in the applicable TD as the OT entity providing the Services shall be the “OT Contracting 
Entity” under the Agreement. 

19.2.2 Governing law; venue. The Agreement is governed by the laws of the applicable jurisdiction of the OT Contracting Entity as specified in 
Exhibit A excluding: (a) such jurisdiction’s conflicts or choice of law rules; and (b) the United Nations Convention on Contracts for the International 
Sale of Goods. In addition, the parties agree that the Uniform Computer Information Transaction Act or any version thereof, adopted by any 
jurisdiction, in any form (“UCITA”), shall not apply to the Agreement. To the extent that UCITA is applicable, the parties hereby opt out of the 
applicability of UCITA pursuant to the opt-out provision(s) contained therein. 

19.2.3 Each party waives any right it may have to object to such venue, including objections based on personal jurisdiction or forum non 
conveniens (inconvenient forum).  

19.2.4 In the event of a dispute, the prevailing party shall have the right to collect from the other party its reasonable costs and attorneys' fees 
incurred in enforcing the Agreement. 

19.2.5 No claim or action, regardless of form, arising from or relating to the Agreement or any Services provided or to be provided thereunder, 
may be brought by either party more than two (2) years after the cause of action has accrued, except that an action for non-payment may be 
brought at any time. 

19.3 Governing Law specific terms. Exhibit B specifies terms that modify and/or add to the GTC with respect to certain of the Governing Law and 
Exclusive Jurisdiction listed in Exhibit A. 

19.4 High risk activities. The Services are not intended to be used for: (i) activities where the failure of the Services could lead to death, serious 
personal injury, or severe environmental or property damage; or (ii) materials or activities that are subject to the International Traffic in Arms 
Regulations (“ITAR”) maintained by the United States Department of State. Any use of the Services for such activities by Customer will be at 
Customer’s own risk, and Customer will be solely liable for the results of any failure of the Services when used for such activities. 

19.5 Notice to law enforcement. Notwithstanding any other term of this Agreement, Customer agrees that OT shall have a right to notify law 
enforcement if, during the performance of the Services, OT: (a) observes information that, in the opinion of OT, may constitute child pornography; 
(b) believes in its reasonable opinion that continued performance of the Services will commit or aid and abet any crime; or (c) discovers evidence 
of the planning of a future crime. In such an event, OT may notify Customer of such evidence, and Customer agrees that OT has a right to 
discontinue performance of the Services and/or terminate this Order, without liability or penalty. 

19.6 No solicit, no hire. During the Agreement Term and for a period of one (1) year after its termination, Customer agrees not to solicit the 
employment of, nor hire or retain as a contractor or consultant, any individuals who are or were OT employees performing the Additional Services 
under this Agreement. The foregoing restriction shall not apply in the event Customer employs a current or former OT employee who responds to 
an employment position opening made public by Customer via publishing such opening in a major newspaper, industry publication, or nationally 
recognized Internet job posting site. 

19.7 Relationship of the parties. The relationship of the parties created by the Agreement is that of independent contractor and not that of 
employer/employee, principal/agent, partnership, joint venture or representative of the other. Neither party is authorized to make any representation, 
contract or commitment on behalf of the other party. The establishment of the terms of any commercial or legal relationship between Customer and 
any third-party by means of the use of the Services provided hereunder is the sole responsibility of Customer. The provision of such Services by 
OT will not be interpreted as conferring any authority or responsibility on OT with respect to such relationships or the establishment, continuation 
or binding effect of such terms. 

19.8 Services Statistics. OT shall be entitled to use, develop or share its experience and knowledge (including processes, ideas, statistical and 
other information) acquired by it in connection with the services and/or products (“Services Statistics”), provided that any such use of the Services 
Statistics by OT is in a manner or form whereby: (i) the Customer is not identified as a source of any such Services Statistics; and (ii) any data 
arising from the Services Statistics is anonymized. 

19.9 Third party rights. No term of the Agreement is intended to confer a benefit on, or to be enforceable by, any person or entity which is not a 
party to the Agreement; provided that either party’s Affiliate which is defined as an Authorized User under a TD shall be deemed a party to the 
Agreement for the purposes of that TD. 

19.10 Assignment. Customer may not assign or otherwise transfer any of its rights or obligations under the Agreement, in whole or in part, without 
the prior written consent of OT. Any assignment in breach of this Section is null and void. Except to the extent identified in this Section, the 
Agreement will be binding upon and inure to the benefit of the respective successors and permitted assigns of the parties. 

19.11 Publicity. Customer shall not use in any advertising, publicity, promotion, marketing, or other similar activity, any name, trade name, 
trademark, or other designation including any abbreviation, contraction, or simulation of OT, without OT’s prior written consent. 

19.12 Export laws. The Services (which for purposes of this Section include any Client Side Software, Documentation and technical data stored or 
transmitted via the Services) may be subject to export and import control laws of Canada, the United States, the European Union, or other countries. 
Customer agrees to comply strictly with all applicable export and import regulations, including, but not limited to (i) the Export Administration 
Regulations maintained by the U.S. Department of Commerce, and (ii) the trade and economic sanctions maintained by the U.S. Department of 
Treasury Office of Foreign Assets Control, and will not allow use of the Services in a manner that breaches or facilitates the breach of such 
regulations. Customer has the responsibility to obtain any licenses required to export, re-export, or import the Services, including deemed exports. 
The Services shall not be provided to nor used by anyone: (a) located in any applicable embargoed or sanctioned countries or by any Foreign 
National of a U.S. embargoed country; or (b) included on the U.S. Treasury Department’s list of Specially Designated Nationals; (c) the U.S. 
Department of Commerce’s Denied Persons or Entity List; or (d) subject to trade control sanctions or blocking measures. By using the Services, 
Customer represents and warrants that neither Customer nor any Person provided access to the Service by Customer is located in any such 
country or on any such list. 

19.13 Force Majeure. OT does not control the flow of data to or from the Services. Rather, such flow depends in large part on the performance of 
Internet services and technology provided or controlled by third parties and the public Internet infrastructure, as well as on other events beyond 
OT’s control. At times, the action or inaction of parties or systems not controlled by OT or other events beyond OT’s control can impair, disrupt or 
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delay OT’s ability to provide the Services or Customer’s ability to access the Services. OT disclaims, and Customer shall not hold OT responsible 
for, any and all liability resulting from or related to such actions or events, including acts of God, acts of governmental authority, unavailability of 
third-party communication facilities or energy sources, fires, transportation delays, epidemics or other public health emergencies, or any cause 
beyond the reasonable control of OT (collectively “Force Majeure”). 

19.14 U.S. Government End Users – Restricted Rights Legend. The Services and Documentation provided to the U.S. Government are 
“Commercial Items”, as that term is defined at 48 C.F.R. 2.101, consisting of “Commercial Computer Software” and “Commercial Computer Software 
Documentation”, within the meaning of 48 C.F.R. 12.212 or 48 C.F.R.227.7202, as applicable. Consistent with 48 C.F.R. 12.212 or 48 C.F.R. 
227.7202-1 through 227.7202-4, as applicable, the Commercial Computer Software and Commercial Computer Software Documentation are being 
licensed to U.S. Government end users (a) only as Commercial Items and (b) with only those rights as are granted to all other end users pursuant 
to the terms and conditions herein, as provided in FAR 12.212, and DFARS 227.7202-1(a), 227.7202-3(a), 227.7202-4, as applicable. 

19.15 Notices. Any notice under the Agreement that must be given by a party in writing is to be sent either (i) via certified or registered mail, postage 
prepaid, or (ii) via express mail or nationally recognized courier service to the other party’s address specified in the Agreement or on the most 
recent TD, and shall be effective when received. 

19.16 Severability. If any provision of the Agreement is held by a court of competent jurisdiction to be contrary to law, the provision shall be modified 
by the court and interpreted so as best to accomplish the objectives of the original provision to the fullest extent permitted by law, and the remaining 
provisions of the Agreement shall remain in effect. 

19.17 Governing language. The Agreement shall be prepared and interpreted in the English language. Any translation of the Agreement into another 
language is for the purpose of convenience only. Any inconsistency arising due to translation into another language or a difference of interpretation 
between two or more languages, will be resolved in favor of the English language version. 

 
_______________________________________________________________________________________ 
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Exhibit A 

to the OpenText Cloud GTC 

Governing Law; Exclusive Jurisdiction 

As determined by the OT Contracting Entities listed below, the Governing Law and Exclusive Jurisdiction governing the applicable Agreement is set 
forth below. 

1. All OT Contracting Entities incorporated in the United States of America. 

• Governing law:   Laws of the U.S. and the State of Delaware 

• Exclusive jurisdiction:   Courts in the U.S. and the State of Delaware concerning any action arising from or relating to the Agreement or the 
Services. 

2. All OT Contracting Entities incorporated in Canada. 

• Governing law:   Laws of Canada and the Province of Ontario 

• Exclusive jurisdiction:   Courts in the Province of Canada concerning any action arising from or relating to the Agreement or the Services. 

3. All OT Contracting Entities incorporated in Mexico. 

• Governing law:   Laws of Mexico 

• Exclusive jurisdiction:   Courts in the City of Mexico, Mexico concerning any action arising from or relating to the Agreement or the Services. 

4. All OT Contracting Entities incorporated in Brazil. 

• Governing law:   Laws of Brazil 

• Exclusive jurisdiction:   Courts in the central forum of the City of São Paulo, São Paulo, Brazil concerning any action arising from or relating to 
the Agreement or the Services. 

5. All OT Contracting Entities incorporated in Europe, the Middle East, and Africa (except where otherwise listed in this Exhibit A). 

• Governing law:   Laws of England and Wales 

• Exclusive jurisdiction:   Courts in England concerning any action arising from or relating to the Agreement or the Services. 

6. All OT Contracting Entities incorporated in France. 

• Governing law:   Laws of France 

• EXCLUSIVE JURISDICTION:  TRIBUNAL DE COMMERCE DE NANTERRE, FRANCE CONCERNING ANY ACTION BASED ON THE 
AGREEMENT OR THE SERVICES. 

7. All OT Contracting Entities incorporated in Germany. 

• Governing law:   Laws of Germany 

• Exclusive jurisdiction:   Courts in Munich, Germany concerning any action arising from or relating to the Agreement or the Services. 

8. All OT Contracting Entities incorporated in Australia and New Zealand 

• Governing law:   Laws of New South Wales 

• Exclusive jurisdiction:   Courts in New South Wales concerning any action arising from or relating to the Agreement or the Services. 

9. All OT Contracting Entities located in South-East Asia, East Asia and South Asia (except where otherwise listed in this Exhibit A.) 

• Governing law:   Singapore law 

• Exclusive jurisdiction:   Courts in Singapore concerning any action arising from or relating to the Agreement or the Services. 

10. All OT Contracting Entities incorporated in Japan 

• Governing law:   Japanese law 

• Exclusive jurisdiction:   Tokyo District Court concerning any action arising from or relating to the Agreement or the Services. 

__________________________________________________________________________________________ 
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Exhibit B 

to the OpenText Cloud GTC 

Governing Law Specific Terms 

This Exhibit B specifies terms that modify and/or add to the GTC for certain of the Governing Law and Exclusive Jurisdiction listed in Exhibit A. 

 

Country: France 

For Agreements that are governed by the Laws of France, the OT’s Cloud Services Acceptable Use Policy (“AUP”) 
which is defined in Section 1. (Definitions), shall be the French language version of the AUP, which is available at the following link, 
https://mimage.opentext.com/alt_content/binary/agreements/opentext-acceptable-use-policy-cloud-services-fr.pdf, or upon request from OT. 

 

Country: Germany 

1. Modification of Section 8 (Additional Services), Subsection 8.4 

The following clauses are added at the end of Subsection 8.4: 

“Acceptance shall only be applicable for Additional Services and deliverables which qualify as “work results” in the sense of Section 631 of the 
German Civil Code that are to be provided under a TD for Professional Services. 

The warranty provisions of the Agreement apply accordingly in case of Additional Services and deliverables which qualify as “work results” in 
the sense of Section 631 of the German Civil Code that are to be provided under a TD for Professional Services.” 

2. Modification of Section 12 (Warranties) 

Section 12 (Warranties) shall be entirely replaced by the following provisions: 

“12. Warranties. 

12.1  The parties agree that the Services owed under the Agreement are a new and varied type of service and that in the event of any defaults 
to the Services, the application of the special warranty provisions of the German Civil Code (BGB) to the interests of the parties would not be 
fair. It is therefore agreed that in connection with any default of the Services the following provisions shall apply exclusively. 

12.2  OT warrants that the Services will be rendered in a professional and workmanlike manner and will function, in all material respects, in 
conformance with the Agreement. With respect to Additional Services, if Customer notifies OT in writing of a breach of this warranty within 
30 days of performance, OT will reperform the affected portion of the Additional Services at no additional charge to Customer. 

12.3  OT does not warrant that the Services will be error-free or uninterrupted or that all failures of the Services will be remedied or that the 
Services meet Customer’s requirements or expectations, or particular purpose. OT is not responsible for any issues related to the performance, 
operation or security of the Services arising from: (a) Content or the content of third parties or from services provided by third parties on behalf 
of Customer; or (b) Customer’s failure to provide appropriate operating environment according to Section 4.1 necessary for the Services in 
accordance with the Documentation. If in case of a default of the Services for which OT is responsible, Customer shall notify OT immediately, 
but at the latest within two (2) weeks after becoming aware of the default by a written complaint describing the error in the Services. If no such 
complaint is lodged all Customer’s warranty claims and rights arising from the respective default are excluded, insofar as they are recognizable 
for the Customer. 

12.4  In response to a complaint pursuant to Section 12.3, OT shall have the opportunity to remedy the default free of charge within an appropriate 
period. If the default of Services cannot be rectified within an appropriate period or finally fails after OT has been given at least two (2) 
opportunities to effect rectification, Customer may at its option: (a) demand a reduction of the Fees; or (b) withdraw from and/or terminate solely 
the affected parts of respective Agreement. In case of withdrawal or termination Customer may assert a claim for compensation of damages or 
futile expenditures suffered within the limitations of Section 14 of the Agreement. Withdrawal shall be excluded in case of insignificant defaults 
in the Services. All warranty claims and rights of Customer arising from a default of the Services shall become statute-barred 12 months after 
the date on which the default was first notified or should have been notified pursuant to Section 12.4. 

12.5  TO THE EXTENT NOT PROHIBITED BY LAW, THESE WARRANTIES ARE EXCLUSIVE AND THERE ARE NO OTHER EXPRESS OR 
IMPLIED WARRANTIES, GUARANTEES OR CONDITIONS INCLUDING FOR SOFTWARE, HARDWARE, SYSTEMS, NETWORKS OR 
ENVIRONMENTS OR FOR MERCHANTABILITY, SATISFACTORY QUALITY, USUALLY ASSUMED CHARACTERISTICS AND FITNESS FOR 
A PARTICULAR PURPOSE.” 

3. Modification of Section 14 (Limitation of liability) 

Section 14 shall be entirely replaced by the following provisions: 

“14. Limitation of liability. OT’s total liability for any and all claims arising out of or relating to the Agreement or the Services, regardless of the 
legal grounds (e.g., breach of contract or warranty, negligence, breach of duty, unlawful acts, tort or otherwise) shall be subject to the limitation 
set out herein: 

14.1  Unlimited liability. OT shall be liable without limitation: (a) in the event of intentional acts; or (b) in the event of damage or loss arising from 
death or personal injury irrespective from the level of culpability; or (c) in case OT has issued a guarantee or (d) in case of fraudulent 
misrepresentation, or (e) liability under the German Product Liability Act (ProdHaftG). 

14.2  Cardinal obligations, gross negligence. 

14.2.1  OT shall be liable in case of a material breach of contractual obligations which jeopardize attainment of the contractual purpose 
(cardinal obligations) to the extent that OT acted gross negligently. 

14.2.2  The parties agree that OT’s liability for cardinal obligations under Section 14.2 shall be limited in the aggregate to 200% of the fees paid 
by Customer to OT during the 12 months immediately preceding the event causing the damage. 

14.2.3  For all claims in the aggregate arising from or relating to the Agreement or the Services during or in relation to the entire Agreement 
Term, the parties agree that OT’s liability for cardinal obligations shall be limited to 100% of the fees paid by the Customer for the entire 
Agreement Term.  

https://mimage.opentext.com/alt_content/binary/agreements/opentext-acceptable-use-policy-cloud-services-fr.pdf
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14.3  Cardinal obligations, simple negligence. 

14.3.1  OT shall be liable for a breach of cardinal obligations in case of only simple negligence up to the limited extent that is typically 
contractually foreseeable.  

14.3.2  The parties agree that OT’s liability for typically contractually foreseeable damages shall not exceed in the aggregate 100% of the fees 
paid by Customer to OT during the 12 months immediately preceding the event causing the damage. 

14.3.3  For all claims in the aggregate arising from or relating to the Agreement or the Services during or in relation to the entire Agreement 
Term, the parties agree that OT liability for cardinal obligations shall be limited to 50% of the fees paid by the Customer for the entire Agreement 
Term. 

14.4  Other cases. Except for the liability specified in sections 14.1, 14.2, 14.3, OT’s liability shall be excluded. 

14.5  Indirect and consequential damages. OT shall not be liable for consequential and indirect damages, except where required under 
Sections 14.1, 14.2 or 14.3. 

14.6  Contributory negligence and data backup. If the Customer has contributed to the occurrence of damage or loss by any own fault, the 
principles of contributory negligence shall determine the extent to which OT and the Customer shall have to bear the damage or loss. The 
Customer is especially responsible for regular backup of its data and to protect its operating environment according to Section 4.1 against any 
sort of malware (virus, worms, trap door, back door, etc.) according to the current state of the art. In the event of a loss of data based on the fault 
of OT, OT shall be liable only for the costs of copying the data in the backup copies to be created by Customer and for reconstructing the data 
which would have been lost even if backup copies had been created at adequate regular intervals. 

14.7  If and to the extent that the Services are considered to be leased and subject to the legal regulations of German rental law, any liability of 
OT for damages or defaults in performance existing at the conclusion of the Agreement or the Order is excluded, to the extent that OT acts or 
refrains from acting without fault (ohne Verschulden). Insofar § 536a Abs. 1 Alt. 1 BGB shall not apply. 

4. Modification of Section 19 (Miscellaneous), Subsection 19.2.5 

Subsection 19.2.5 shall be entirely replaced by the following provisions: 

In the event of willful act or gross negligence of OT, in case of fraudulent misrepresentation, physical injury, guarantees (Article 443 of the 
German Civil Code BGB) and claims in accordance with the Product Liability Act (Produkthaftungsgesetz), the statutory limitation periods apply. 
All claims for damages or reimbursement of expenses which are based on defects of the Services shall become time-barred within one (1) year. 
§ 438 para. 1 No. 1 a) BGB remains unaffected by this provision. All other claims or actions, regardless of form, arising from the Agreement or 
any Services provided or to be provided hereunder become time-barred after two (2) years, except that an action for non-payment or 
infringement of OTs intellectual property rights and trade secrets may be brought at any time. Statute of limitation shall commence at the time 
at which the Customer has become aware of the circumstances giving rise to the claim or, ought to have been aware (without acting with gross 
negligence). 

5. Modification of Section 19 (Miscellaneous), Subsection 19.16 

Subsection 19.16 shall be entirely replaced by the following provisions: 

Severability. If any provision of the Agreement is or becomes invalid or unenforceable in whole or in part, the remaining provisions shall remain 
unaffected. The ineffective or unenforceable provision shall be replaced by such valid and enforceable provision which comes closest to what 
the parties would have agreed if they had known the ineffectiveness or unenforceability. This shall apply accordingly in the event of any omission 
in the Agreement. 

6. Modification of Section 19 (Miscellaneous), Subsection 19.17 

Subsection 19.17 shall be entirely replaced by the following provisions: 

Governing language. The English language version of this Agreement shall be controlling in all respects and shall prevail in case of any 
inconsistencies with translated versions, if any. 
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OPEN TEXT DATA PROCESSING ADDENDUM 

1.  Scope and Applicability  
This Data Processing Agreement (“DPA”) (including its Appendices and incorporations by reference) supplements and 

forms part of the agreement (“Agreement") between the Open Text entity (“OT”) and the other party to the Agreement 

(“Customer”). The terms in this DPA apply to the extent OT and its Sub-processors Process Customer Personal Data in 

the course of providing the Services, either as a Processor or Service Provider, and when such Processing is subject to 

the Data Protection Legislation. This DPA is in addition to, and does not relieve, remove, or replace either party’s 

obligations under the applicable Data Protection Legislation. 

Customer enters into this DPA on behalf of itself and, to the extent applicable and permissible under the Agreement, each 

Customer Affiliate (as defined below) that Customer grants access to the Services in accordance with the terms of the 

Agreement. 

2.  Definitions  
In this DPA, the following terms shall have the meanings set out below and cognate terms shall be construed accordingly. 

Capitalized terms used in this DPA that are not expressly defined herein shall have the meanings set forth in the 

Agreement. 

2.1. “Adequacy Decision” means a designation issued by a competent authority that is aimed to declare an adequate 

level of protection applied to a territory, context, scheme or organization, to allow for the Processing of Personal Data 

under applicable Data Protection Legislation to take place within the scope defined in the designation, and shall 

include certifications or authorizations granted or otherwise approved by Supervisory Authorities or government 

bodies (such as the EU-US (plus UK Extension) and Swiss-US Data Privacy Frameworks. 

2.2. “Affiliate” means an entity that owns or controls, is owned or controlled by or is or under common control or ownership 

with a company, where control is defined as the possession, directly or indirectly, of the power to direct or cause the 

direction of management and the policies of an entity, whether through ownership of voting securities, by contract or 

otherwise. 

2.3. “Customer Personal Data” means Personal Data made available by Customer and/or its authorized users in 

connection with their use of the Services pursuant to the Agreement. 

2.4. “Data Protection Legislation” means any laws, regulations and other legal requirements, to the extent applicable to 

the Processing (as defined below) of Customer Personal Data under this DPA and the Agreement relating to: (a) 

privacy, confidentiality and data security of Personal Data; and/or (b) the use, collection, retention, storage, security, 

disclosure, transfer, disposal, and/or other Processing of any Personal Data (as defined below) to the extent 

applicable to performance of the Services. Notwithstanding the preceding, Data Protection Legislation does not 

include the Health Insurance Portability and Accountability Act of 1996, as amended (“HIPAA”). 

2.5. “Derogation” means a legal exemption or exception set out in the Data Protection Legislation that permits a 

Restricted Transfer to take place under certain circumstances. 

2.6. "EEA" means the European Economic Area as set forth in the European Economic Area Agreement of 1992, as 

amended. 

2.7. Restricted Transfer” means an international transfer of Personal Data made in connection with the Agreement that 

is prohibited by applicable Data Protection Legislation except where a Transfer Mechanism is in place. “Services” 

means the services to be supplied to or carried out by or on behalf of OT for Customer pursuant to the Agreement, 

excluding on-premise and software maintenance services. 

2.8. "Personal Data Breach" means a confirmed breach of security resulting in the accidental or unlawful destruction, 

loss, alteration, unauthorized disclosure of, or unauthorized access to, Customer Personal Data and also includes 
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any incident classified as a “security incident”, “data breach” or similarly defined term under Data Protection 

Legislation to the extent such Data Protection Legislation is applicable to the Processing of Customer Personal Data. 

2.9. “Standard Contractual Clauses” or “SCCs” means, to the extent applicable under Data Protection Legislation, 

model contractual clauses approved by a competent authority (as set out in the Data Protection Legislation) to ensure 

appropriate data protection safeguards used as a Transfer Mechanism that provides for a legal ground for Restricted 

Transfers to take place. 

2.10. “Sub-processor” means any third party (including any OT Affiliate) appointed by or on behalf of OT as a sub-

contractor to Process Personal Data on behalf of Customer  or Customer Affiliate in connection with the Agreement.  

2.11. “Supervisory Authority” means the data protection authority, public body or government department identified and 

authorized by the applicable Data Protection Legislation as being responsible for regulating and enforcing compliance 

with Data Protection Legislation. 

2.12. “Technical and Organizational Measures” means the technical and organizational measures set out at 

https://www.opentext.com/assets/documents/en-US/pdf/opentext-technical-and-organizational-measures-en.pdf  

(and also referred to as Appendix 3), as may  be amended, updated or replaced from  time to time, which are  

incorporated into this DPA by reference.  

2.13. “Transfer Mechanism” means the Standard Contractual Clauses and/or any other mechanism, including Adequacy 

Decisions, Derogations and any other solution incorporated by Data Protection Legislation to allow Restricted 

Transfers to take place. 

2.14. The terms “Controller”, “Data Subject", “Personal Data", “Processing", “Process” and “Processor”; “Sell”, 
“Sensitive Personal Data”, “Service Provider”, “Share” have the same meaning as in the applicable Data Protection 

Legislation (or their closest equivalent concept or term as defined under such legislation). 

3.  Roles and Data Processing  Obligations  
3.1.  Roles and Scope of Processing  

3.1.1. The terms of this DPA apply only to the Processing of Customer Personal Data in environments controlled by 

OT and OT's Sub-processors. This includes Customer Personal Data sent to OT but does not include data that 

remains on Customer's premises or in any Customer selected third party operating environments. 

3.1.2. Appendix 1 of this DPA sets out the subject matter, nature and purpose of Processing of Customer Personal 

Data by OT, the duration of the Processing and the types of Personal Data and categories of Data Subjects. 

3.1.3. This DPA shall apply to the extent OT shall Process Customer Personal Data as a Processor (or Sub-processor) 

acting on behalf of Customer, in each case regardless of whether Customer acts as a Controller or as a Processor 

on behalf of another Controller. 

3.1.4. As a Controller, Customer is responsible for determining whether the Services are appropriate for storage 

and/or processing of Customer Personal Data that is subject to any specific law or regulation and for using the 

Services in a manner consistent with Customer’s legal and regulatory obligations. 

3.1.5. Customer is responsible for providing notice to and obtaining all required valid consents from Data Subjects  as 

well a s  notifications  and/or  express  authorizations  from  Supervisory  Authorities,  including,  without  limitation,  

regarding  any  Processing (including  collection,  transfer,  and storage)  of  Personal  Data  through  the  Services  as  

required by  Data Protection Legislation;  and confirms  it  is  entitled  to lawfully  transfer  the  Customer  Personal  Data  to 

OT.  

3.1.6. Customer will act as, or appoint, a single point of contact for OT for the Processing of Personal Data, and 

confirms that its instructions, including appointment of OT as a Processor or Sub-processor, have been authorized by 

the relevant Controller. 

3.1.7. Each party will comply with applicable obligations under the Data Protection Legislation given the nature and 

scope of that party’s Processing of Personal Data related to the Agreement and this DPA. Unless explicitly set forth 
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herein, OT is not responsible for compliance with any regulatory authority to which Customer is subject to or other 

laws or regulations applicable to Customer that are not generally applicable to information technology service 

providers. 

3.2.  OT Processing Obligations  
3.2.1. Customer Instructions: OT will Process Customer Personal Data solely for the purpose of providing the 

Services and in accordance with documented and commercially reasonable instructions from the Customer (to the 

extent necessary to provide the Services and to comply with its obligations under the Agreement). Customer agrees 

that the Agreement (including this DPA) are its complete documented instructions to OT for the Processing of Personal 

Data. Additional instructions, if any, require a written agreement between the parties. Instructions by Customer related 

to the Processing of Personal Data must be provided in writing duly signed by an authorized representative of 

Customer. Where in the opinion of OT an instruction from the Customer infringes Data Protection Legislation, OT 

shall inform Customer thereof, which Customer agrees shall not constitute legal advice by OT and shall not relieve 

Customer from its own responsibility for compliance with Data Protection Legislation. 

3.2.2. Lawful Data Processing by OT: To the extent required by applicable law, OT may Process Customer Personal 

Data outside of the documented instructions of Customer, including transferring Customer Personal Data to a different 

jurisdiction or an international organization provided that, where permitted under such law, OT shall use reasonable 

endeavours to inform Customer of that legal requirement before such Processing. 

3.2.3. Confidentiality of Processing: OT will: (i) limit Customer Personal Data access to OT personnel with a need 

to Process such information for the purpose of providing Services; and (ii) will ensure such persons have committed 

themselves to confidentiality or are under an appropriate statutory obligation of confidentiality and have received 

appropriate training on their responsibilities. 

3.2.4. Cooperation 
3.2.4.1. Data Subjects Rights 

i. It is the Customer’s (or the party acting as Controller) responsibility to inform the Data Subject(s) 

concerned of the purposes and the legal basis for which their Personal Data will be Processed in 

accordance with Data Protection Legislation. 

ii. Taking into account the nature of the Processing, OT shall assist Customer, insofar as is possible 

and reasonable for the fulfilment of Customer’s obligation under Data Protection Legislation, to respond 

to Data Subject's rights requests under applicable Data Protection Legislation (including, without 

limitation, requests relating to rights of access, erasure and rectification). 

iii. Where a Data Subject directly submits a rights request to OT, OT shall forward such request to the 

Customer email address on file with OT, without undue delay. If Customer wishes for OT to forward 

Data Subject requests to a specific email address, it shall notify OT of such address and provide updates 

where applicable. OT shall not respond directly to a Data Subject rights request. 

3.2.4.2 Data Protection  Impact  Assessments and  Prior  Consultation.  Where requested  by  Customer 

and to the extent required to be undertaken by Customer in compliance with Data Protection Legislation, OT 

shall, taking into account the nature of Processing and the information available to OT, provide reasonable 

assistance to the Customer: (i) in carrying out data protection impact assessments; or (ii) in relation to any prior 

consultation with a Supervisory Authority (or other equivalent public authority or body with responsibility for 

compliance with Data Protection Legislation). 

3.2.4.3 Government and Law Enforcement Requests.  If OT  receives a request from a law enforcement 

or other government  entity  (“Government  Request(s)”)  to  retain, disclose, or otherwise Process Customer 

Personal Data, where permitted to do so, OT shall attempt to redirect the Government Request to Customer. 

If OT determines that a requirement to challenge or appeal a Government Request regarding Customer’s 
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Personal Data exists, Customer agrees to participate in and support such challenge as reasonably requested. 

Where possible, the Customer itself will seek a protective order or other appropriate remedy in response to the 

Government Request. OT will attempt to provide a minimum amount of information if OT is required to disclose 

any information by a Government Request. 

3.3.  Sub-processing  
3.3.1. Customer provides OT a general authorization to appoint Sub-processors to Process Customer Personal Data 

in connection with the provision of the Services. Customer agrees that OT Sub-processors may include: (i) OT 

Affiliates and (ii) any other third party engaged by OT in connection with the provision of the Services. 

3.3.2. OT shall Inform Customer in advance of any new Sub-processor or replacement of Sub-processor to give the 

Customer opportunity to reasonably object to the changes. OT must receive the notice of objection in writing from the 

Customer within 14 days of receiving the notification from OT. The parties agree that the name of the new or 

replacement Sub-processor together with details of the Processing activities it will carry out and the location of such 

activities is the information Customer requires to exercise such right. “Inform” shall include by posting the update on 

a website (and providing Customer with a mechanism to obtain notice of that update), by email or in other written 

form. 

3.3.3. Any objection raised by the Customer pursuant to Section 3.3.2 shall be limited to the Sub-processor 

demonstrable failure to offer the same or a reasonably comparable level of protection as that previously applicable to 

the relevant Processing of Customer Personal Data (“Reasonable Objections”). OT shall have up to 30 days after 

receiving the notice of objection (“Rectification Period”) to: (i) address any Reasonable Objections raised by 

Customer; or (ii) propose an alternative Sub-processor provided that Sections 3.3.1 and 3.3.2 shall apply to the 

appointment of the alternative Sub-processor. 

3.3.4. If Customer raises Reasonable Objections to the appointment of a new Sub-processor pursuant to Section 

3.3.3, and OT is unable to resolve such objections or provide an alternative Sub-processor, the Parties shall enter 

into good faith negotiations to achieve a resolution. Unless otherwise agreed in writing by the parties, the good faith 

discussions shall last for up to 14 days after the Rectification Period. Customer may terminate the respective part of 

the Services where the new Sub-processor is to be used by giving written notice to OT no later than 30 days from the 

conclusion of the good faith discussions where no resolution is reached. Such termination shall take effect no later 

than 90 days following OT’s receipt of Customer’s notice of termination. If Customer does not terminate within this 

30-day period, Customer is deemed to have accepted the new Sub-processor. Any termination under this Section 

3.3.4 shall be deemed to be without fault by either Party and shall be subject to the terms of the Agreement (including 

any documents agreed pursuant to it). 

3.3.5. OT confirms that it has entered or will enter into a written agreement with its third-party company Sub-

processors incorporating terms which are substantially similar to those set out in this DPA. 

3.3.6. As between the Customer and OT, OT shall remain fully liable for all acts or omissions of any Sub-processor 

appointed by it pursuant to this Section 3.3 unless the Sub-processor acted in accordance with instructions directly 

or indirectly received from Customer. 

3.4.  Security Measures  
3.4.1. Taking into account the state of the art, the costs of implementation and the nature, scope, context, and 

purposes of Processing as well as the risk of varying likelihood and severity for the rights and freedoms of natural 

persons, Customer and OT shall both be responsible to implement appropriate technical and organizational measures 

to ensure a level of security appropriate to the risk. 

3.4.2. OT shall implement the Technical and Organizational Measures in respect of the Services, and Customer 

acknowledges that the Technical and Organizational Measures implemented by OT meet the standard of 

appropriateness as required under Data Protection Legislation. 
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3.4.3. Customer is responsible for implementing and maintaining privacy protections of components including 

technical architecture or infrastructure that Customer or any Customer Affiliate provides, controls, or procures from a 

third party. Customer shall apply the principle of data minimisation and limit OT access to systems or Customer’s 

Personal Data to only where essential for the performance of the Services. Where OT is performing Services on 

Customer’s premises (or of any Customer Affiliate or sub-contractor, agent or similar) or in connection with access to 

any of such party’s systems and data, Customer shall be responsible for providing OT personnel with user 

authorizations and passwords to access those systems, overseeing their use of those passwords, and terminating 

these as required. Customer shall not store Customer’s Personal Data in a non-production environment unless it has 

production environment equivalent controls in place. 

3.5.  Notification of Personal Data Breach  
3.5.1. Unless prohibited under applicable law, OT shall notify Customer of Personal Data Breach without undue delay, 

and in all instances within the time frames set forth under applicable Data Protection Legislation, by contacting the 

Customer email address on file. Such notification will include any available documentation necessary to enable the 

Customer to make legally required notifications to Data Subject and / or the competent Supervisory Authority. 

3.5.2. If available and taking into account the nature of the Processing, the notification sent in accordance with 

Section 3.5.1 shall at least: 

3.5.2.1. describe the nature of the Personal Data Breach including where possible, the categories and 

approximate number of Data Subjects concerned, and the categories and approximate number of Personal 

Data records concerned; 

3.5.2.2. communicate the name and contact details of the data protection officer or other contact point where 

more information can be obtained; 

3.5.2.3. describe the likely consequences of the Personal Data Breach; and 

3.5.2.4. describe the measures taken or proposed to be taken by OT to address the Personal Data Breach, 

including, where appropriate, measures to mitigate its possible adverse effects. 

3.5.3. . Where, and in so far as, it is not possible to provide the information at the same time, the information may be 

provided in phases without undue further delay. 

3.5.4. The Customer (or the party acting as Controller) is responsible to notify the Personal Data Breach to the 

Supervisory Authority, and to the Data Subjects, when such is required by the applicable Data Protection Legislation. 

3.6.  Data Return or Destruction.  
3.6.1.  Where OT has stored Customer’s Personal Data as part of the Services: at the end of the Service(s) 

upon Customer’s written instruction, OT shall (i) return such Customer Personal Data to Customer in 

such format as OT reasonably determines, which may be provided via the enablement of export and 

retrieval functions when available or (ii) delete the Customer Personal Data, unless applicable law 

requires further storage of the Personal Data. Where Customer has not notified OT whether to return 

or destroy Customer Personal Data within 30 days after termination of the Services, the parties agree 

that OT shall delete the data in accordance with subsection (ii) above. OT may charge a fee for certain 

data return services. 

3.7.  Inspections and  Audits  
3.7.1. For the purpose of fulfilling any inspection obligations under applicable Data Protection Legislation and/or any 

Standard Contractual Clauses: 

3.7.1.1. Upon written request from Customer, OT shall, where available, provide to Customer a copy of its 

latest Service Organization Control (“SOC”) audit report and/or other third-party audit reports (“Audit Report”) 
or information to demonstrate OT’s compliance with its obligations under this DPA. 

3.7.1.2. In the absence of an Audit Report or where the Audit Report or information made available under 

Section 3.7.1.1 does not address OT's compliance applicable to the Processing undertaken in connection with 
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the Services, OT shall, upon Customer's reasonable request either: (i) provide additional documentation or 

materials to evidence compliance; or (ii) permit an inspection of OT's environment to the extent relevant to the 

provision of the Services and required to demonstrate OT's compliance with its obligations under this DPA. 

3.7.2. Any inspection to be undertaken pursuant to Section 3.7.1: (a) may be carried out no more than once annually 

(unless otherwise mandated by a Supervisory Authority); (b) shall not be conducted on less than thirty (30) days prior 

written notice; (c) may be conducted by Customer or an independent third party auditor mandated by Customer (which 

is not a competitor of OT), provided such third party auditor enters into a written agreement with OT protecting the 

confidentiality of all disclosed information related to the inspection; (d) shall be subject to agreement in advance 

between the parties of the scope of the inspection and the duration (which shall not extend beyond two consecutive 

business days or infringe upon the confidential information of third parties); (e) must be conducted during local 

business hours, not unreasonably disrupt OT business operations and not unduly burden the provision of services by 

OT to its customers; (f) must be undertaken in accordance with OT’s relevant policies and procedures (as are provided 

to Customer in advance); and (g) shall as far as reasonably possible, be limited to remote inspections or meetings 

with senior representatives of OT (including by relying on latest Audit Report or current certifications, other audit 

reports and combining them with other information available to Customer under the Agreement) Customer shall, at 

its own cost, provide OT with a written report documenting the results of any inspection undertaken pursuant to this 

Section. 

3.7.3. Customer shall bear all expenses related to any inspections undertaken pursuant to section 3.7.1 that are 

carried out in excess that permitted under Section 3.7.2 and shall reimburse OT for time spent by OT personnel for 

any such inspection at then-current professional service rates unless such inspection reveals non-compliance by OT 

with its obligations under this DPA in which case OT shall be responsible for its costs associated with such on-site 

inspection. 

4.   International Transfers and  Geographical Specific Data Processing Terms  
Where mandatory requirements under Data Protection Legislation apply to the Processing or transfer of Personal 

Data covered by this Section, the Parties agree that the corresponding provisions of this Section 4 shall be 

incorporated into this DPA and apply accordingly. 

4.1.   Incorporation of Transfer  Mechanisms   
4.1.1. Transfers subject to Data Protection Legislation applicable in the European Economic Area 

(EEA): Restricted Transfers shall be governed by the SCCs approved by the COMMISSION  

IMPLEMENTING  DECISION  (EU)  2021/914 of  4 June 2021  on  standard  contractual  clauses  for  the 

transfer of personal data to third countries  pursuant to Regulation (EU) 2016/679 of the European 

Parliament and of  the Council  (EEA  SCCs),  the mandatory  clauses  of  which are incorporated into this  

Agreement  by  reference,  and completed  as  agreed  in this  Section 4.1.1 (as  set  out  in  the  table  below)  

unless other  Transfer Mechanism  applies.   

SCCs 
Clause 

Module Two 
Controller to Processor 

Module Three 
Processor to Processor 

1 to 7 Incorporated 

8 General and Module Two provisions General and Module Three provisions 

9 
For clause 9 (a) the Parties choose Option 2, agreeing on a period of 14 business days. 

10 General and Module Two provisions General and Module Three provisions 
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11 In clause 11 (a) the optional clause shall be excluded 

12 General and Module Two provisions General and Module Three provisions 

13 

For paragraph 13 (a), the competent Supervisory Authority shall be the competent Supervisory Authority that 

has supervision over the Customer. 

14 to 16 General and Module Two provisions General and Module Three provisions 

17 
The Parties select option 1, being the governing law the Data Protection Legislation (as defined in the 

Agreement) applicable to the data exporter 

18 
General and Module Two provisions General and Module Three provisions 

Regarding the choice of court and jurisdiction, the Parties choose the court where the data exporter is based. 

Appendices Shall be completed as applicable with the details agreed in Appendix 1 of this DPA. 

4.1.2. Transfers subject to Data Protection Legislation applicable in Switzerland: Where a Restricted 

Transfer is subject to Swiss Data Protection Legislation, the EEA SCCs shall apply, amended as 

follows: 

a.  References to the GDPR shall be understood as references to the Swiss Federal Act on Data 

Protection (as such laws are amended or re-enacted from time to time) (“FADP”); 

b.  The “competent supervisory authority” is the Federal Data Protection and Information 

Commissioner; 

c.  Where the transfer is subject to both the FADP and the GDPR (as defined in the EEA SCCs), the 

supervisory authority is the Swiss Federal Data Protection and Information Commissioner insofar as 

the transfer is governed by the FADP, and the supervisory authority is as set forth in the EEA 

Standard Contractual Clauses insofar as the transfer is governed by the GDPR; 

d.  The term “personal data” shall be deemed to include the data of legal entities to the extent such data 

is protected under the FADP; 

e.  Clause 18 (c) shall be interpreted to permit data subjects in Switzerland to bring legal proceedings in 

Switzerland. 

4.1.3. Transfers subject to Data Protection Legislation applicable in the United Kingdom (UK): Where 

a Restricted Transfer is subject to Data Protection Legislation of the United Kingdom the EEA SCCs 

incorporated to this Agreement shall apply, as amended under the International Data Transfer 

Addendum to the EU Commission Standard Contractual Clauses (a.k.a. EEA SCCs) issued by the 

Information Commissioner’s Office under S119A(1) Data Protection Act 2018 (version B1.0, in force 21 

March 2022), (international-data-transfer-addendum.pdf) shall apply, completed as it follows:   

Part 1 Table 1 “Parties”:   

•  Start Date shall be the “Effective Data of the Agreement” 

•  Exporter shall be Customer, and Importer shall be OT. 

• Key contacts shall be as set out in the Agreement.  

Part 1 Table 2 “Selected SCCs, Modules and Selected Clauses”, the Parties choose “the  

Approved EU SCCs, including the Appendix Information and with only the following modules, clauses  

or optional provisions of the Approved EU SCCs brought into effect for the purposes of this  

Addendum” as the option for the “Addendum EU SCCs”, for which: Modules 2 and 3 are incorporated,  

of which: Optional clause 7 “Docking Clause” is incorporated; Clause 11 is excluded from all Modules,  
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Clause 9a of Modules 2 and 3 incorporated the General Authorisation option and notifications 

timeframe of 14 business days. 

Part 1 Table 3  “Appendix  Information”  is completed with the details agreed in the EEA SCCs.   

Part 1 For Table 4: “Ending this Addendum when the Approved Addendum Changes” the 

Parties choose that neither Party may end this Addendum. 

Part  2 Mandatory  Clauses  shall  consist  of  the Mandatory  Clauses  of  the Approved Addendum,  being  

the template Addendum  B.1.0 issued by  the ICO  and laid before Parliament  in accordance with s119A  

of  the  Data Protection Act  2018 on 2 February  2022,  as  it  is  revised  under  Section 5.3  of  those 

Mandatory Clauses.   

4.1.4. Transfers subject to Data Protection Legislation applicable in Turkey: Where a Restricted Transfer 

is subject to Data Protection Legislation applicable in Turkey, Modules 2 to 3 of the Standard Contract 

for the Transfer of Personal Data Abroad issued by the Data Protection Authority (KVKK), (KİŞİSEL  

VERİLERİ  KORUMA  KURUMU  |  KVKK  |  Announcement  on the Translation of  By-Law on the  

Procedures and Principles  for the Transfer of Personal Data Abroad and Standard Contract Texts  –  

“Turkish SCCs”) shall apply, completed as   it  follows:   

a. The Parties choose to apply the General Authorization option provided in Clause 8 and provide a 14 

business days period of time for notification concerning sub-processors. 

b. Clause 10 Redress shall exclude the optional provisions. 

c. The Party notifying the Authority according to Clause 16 shall be the Customer. 

d. Data Exporter shall be the Customer and Data Importer shall be OT. 

e. Appendix 1 Annex I and Annex II shall be completed with the details set out in this DPA and the EEA 

SCCs. 

f. The personal data transferred under the Turkish SCCs shall be subject to the retention periods 

agreed with the Customer unless otherwise admitted by law. 

g. Appendix 1 Annex III “List of Sub-processors” shall be completed as agreed in this DPA or the 

Agreement. 

4.1.5.  New Standard Contractual Clauses: The Parties agree that if competent authorities issue new 

Standard Contractual Clauses (“New SCCs”) applicable to the Processing activities under this DPA, 

whether to (i) replace or supplement SCCs already incorporated by the Parties, or (ii) introduce a new 

transfer mechanism required under Data Protection Legislation, such New SCCs shall automatically 

apply and form a binding part of this Agreement from the date they become legally mandatory. Where 

required, the New SCCs shall be completed in accordance with the following “Completion Rules”, 

unless the Parties expressly agree otherwise in writing: 

a. Schedules – Schedules 1 to 3 of this Agreement shall be incorporated into the New SCCs. 

b. Optional Clauses – Optional or voluntary clauses included in New SCCs shall apply only if 

expressly agreed in writing by the Parties. 

c. Authorizations – Where an option exists between express or general authorisation, the 

Parties shall adopt general authorisation. 

d. Notification Periods – Where a period must be chosen, the default shall be 14 business 

days, except 48 hours for Personal Data Breaches. 

e. Rights Allocation – Where rights must be allocated between Data Exporter, Data Importer, 

or neither, the default shall be “both Parties.” If that option is not available, the option "none of 

them" shall be selected. 

f. Supervisory Authority – The designated supervisory authority shall be the authority with 

jurisdiction over the Data Exporter. 

OpenText Global DPA / Version 2.0 (S)_ 2025  Page 8 of 13 

https://kvkk.gov.tr/Icerik/7999/Announcement-on-the-Translation-of-By-Law-on-The-Procedures-And-Principles-For-The-Transfer-of-Personal-Data-Abroad-and-Standard-Contract-Texts
https://kvkk.gov.tr/Icerik/7999/Announcement-on-the-Translation-of-By-Law-on-The-Procedures-And-Principles-For-The-Transfer-of-Personal-Data-Abroad-and-Standard-Contract-Texts
https://kvkk.gov.tr/Icerik/7999/Announcement-on-the-Translation-of-By-Law-on-The-Procedures-And-Principles-For-The-Transfer-of-Personal-Data-Abroad-and-Standard-Contract-Texts


 

         

 

    

    

     

  

    

         

     

 

   

       

  

         

 

         

     

 

 

  

    

 

           

    

    

             

  

   

         

    

           

   

  

  

 
  

            

g. Regulatory Filings – Where an obligation to notify or register with a supervisory authority 

must be allocated, it shall rest with the Data Exporter (Customer). 

h. Governing Law & Jurisdiction – The law and jurisdiction shall be those of the country 

where the Data Exporter is established. 

i. Multiple Models – If a competent authority authorises or issues more than one model of New 

SCCs, and one such model is an adaptation of SCCs already incorporated into this DPA 

(including with adjusted definitions), that model shall be the version automatically incorporated 

under this DPA. 

j. Fallback Provision - If, due to the nature or structure of any New SCCs, the above 

Completion Rules cannot be applied to allow their valid implementation, the Parties shall in 

good faith take the necessary steps to ensure compliance with Data Protection Legislation, 

including (where required) executing a separate set of the relevant New SCCs or another valid 

transfer mechanism made available under Data Protection Legislation. 

4.1.6. .Hierarchy applied to incorporated Transfer Mechanisms: In the event of coexistence or 

contradiction between Transfer Mechanisms incorporated by the Parties, the following prevalence order 

shall apply: 

1- Derogations, where and to the extent that apply,   

2- Adequacy Decisions 

3- Standard Contractual Clauses that have been expressly incorporated to this DPA by the Parties or  

otherwise expressly put  in place.   

4- New Standard Contractual Clauses. 

4.1.7. Onward Transfers: The parties agree that OT is permitted to transfer Customer Personal Data to 

additional third parties (“Onward Transfer”), for the purposes and subject to the terms of this DPA, 

provided that such transfer complies, where applicable, with the terms and conditions set forth under 

clauses 3.3 (Sub-processing) and this Section 4 of this DPA. 

4.2.  Geographical Specific Data Processing Terms    
4.2.1. Processing Personal Data of US-based  Data Subjects:  The following terms  apply  where Customer  

provides Customer Personal Data collected from  individuals in the United States of America (US).   

4.2.2. For the purposes of Section 4.2.1, the following terms shall have the meanings set out below and related 

terms shall be construed accordingly: 

4.2.2.1. “US State Privacy Laws” means the subset of Data Protection Legislation 

originating from U.S. state, territorial, and local laws, regulations, and governmental 

requirements including, without limitation, the CCPA. 

4.2.2.2. “Specified Business Purpose” means the provision of the Services as set forth 

under the Agreement. 

4.2.2.3. “Business Purpose”, “Sell”, “Service Provider”, and “Share” have the meanings 

set forth in the US State Privacy Laws. 

4.2.3. To the extent OT Processes Customer Personal Data containing any data regulated by the CCPA, the 

Parties agree OT does so acting as a Service Provider to Customer. Additionally, taking into account 

the context of the Processing and Services, each Party will comply with its obligations under US State 

Privacy  Laws.  Given the  nature and scope  of  its  Processing,  OT:  (i)  acknowledges  that  Customer  is  

disclosing Personal Data to OT only for the Specified Business Purpose; (ii)  shall Process  all Personal  

Data on behalf  of  Customer  only;  (iii)  shall  not  Sell  or  Share Customer  Personal  Data;  (iii)  shall  not  

retain, use,  or disclose Customer Personal Data for any purpose other than for the Specified Business  

Purpose,  including not retaining,  using, or disclosing Customer Personal Data: (a)  for a  commercial  
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purpose other than the Specified Business Purpose or (b) outside of the direct business relationship 

between OT and Customer unless expressly permitted by applicable law; (iv) shall not, unless otherwise 

permitted by applicable law or for the purpose of performing the Services, combine Customer Personal 

Data with other personal information it: (a) receives from or on behalf of another person or third party, 

or (b) collects from its own interactions with the applicable individual; (v) shall notify Customer if it makes 

a determination that it can no longer meet its obligations under this Agreement, and cooperate with 

Customer to take reasonable and appropriate steps to stop and remediate unauthorized use of 

Customer Personal Data to the extent required by US State Privacy Laws; and (vi) shall enable 

Customer to comply with privacy requests made pursuant to applicable US State Privacy Laws. 

4.2.4. In accordance with HIPAA requirements, Customer shall not provide to OT protected health information 

(as defined under HIPAA) without the execution of a mutually agreed upon Business Associate 

Agreement. 

5.   General Provisions  
5.1 Execution of this DPA. Where requested by Customer, OT and Customer shall execute this DPA in one or more 

counterparts,  each of which shall  be deemed an original and all of which together shall constitute one and the same 

instrument. For the purposes hereof, a facsimile or scanned copy of this DPA, including all pages hereof, shall be deemed 

an original. 

5.2 Superseding Agreement. The parties agree that with respect to the period on and after the date that this DPA 

comes into effect between the parties (or  if earlier, the mandatory date when the relevant Standard Contractual Clauses 

must apply), this DPA shall replace and supersede any existing data processing addendum, attachment, exhibit, or 

standard contractual clauses that Customer and OT may have previously entered into in connection with the Services. 

5.3 Order of Precedence  To the extent there is any conflict or inconsistency between the terms of this DPA, the 

Standard Contractual Clauses, and/or the Agreement, in relation to the Processing of Customer Personal Data, the parties 

agree that the documents shall prevail in the following order: (i) the Standard Contractual Clauses; (ii) this DPA; and (iii) 

the Agreement. 

5.4  Termination  The parties agree that this DPA shall terminate automatically  upon (i) termination of  the Agreement; or  

(ii)  expiry  or  termination of  all  service contracts,  statements  of  work,  work  orders  or  similar  contract  documents  entered  

into by the parties pursuant to the Agreement, whichever is later. This Section 5.4 shall be without prejudice to any rights  

to terminate Standard Contractual Clauses (if applicable). 

5.5 Changes i n  Law. The parties  shall negotiate in good faith and mutually agree in writing to any amendments to this 

Addendum that are necessary to reflect changes in Data Protection Legislation. 

5.6  Communications. OT’s data protection office can be reached by emailing  dpo@opentext.com.  

6.    Partner Agreements  
6.1  If the Agreement relates to the resale or supply of Services with a partner under an OT partner program or a partner 

agreement (a “Partner”), with OT acting as the Partner’s Processor or Service Provider under that arrangement 

and OT having no direct contractual relationship to the direct and indirect customers of the Partner which are entitled 

to use the Services such as the End User or, in the case of a Partner who is a Managed Service Provider (MSP), 

the Beneficiary (as in each case as defined in the Agreement) (hereinafter “Using Parties”), then the following 

provisions shall apply: 

6.2  All references to “Customer” in this DPA shall mean the Partner; Sections 3.1.4, 3.1.5 and 3.1.6 of this DPA shall 

be amended to read as follows: 
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•  3.1.4: “As a Controller, Partner is responsible for determining whether the Services are appropriate for 

storage and Processing of Partner and Using Parties' Personal Data that is subject to any specific law or 

regulation and for using the Services in a manner consistent with Partner's legal and regulatory obligations”. 

•  3.1.5: “Partner is responsible for ensuring that Partner and Using Parties have all necessary consents and 

notices in place that may be required under Data Protection Legislation and confirms that Partner and the 

Using Parties are entitled to lawfully transfer Personal Data to OT”. 

•  3.1.6: “Partner will act as, or appoint, a single point of contact for OT for the Processing of Personal Data, 

and confirms that its instructions, including appointment of OT as a Processor or sub-Processor, have been 

authorized by the relevant Controller”. 

6.3  Section 3.4.3 of this DPA shall be amended to read as follows: 

“Partner  is  responsible  for  implementing and  maintaining privacy  protections  and  security  measures  for  

components of the technical  architecture or infrastructure that Partner  or any Using Party  provides,  controls, or  

procures from  a third party. Partner  shall (and shall procure that the Using Parties  shall)  apply the principle of  

data minimisation and limit OT access to systems or Partner's Personal Data to only where essential for the  

performance of the Services.  Where OT is performing Services on premises of  the Partner or Using Parties (or  

of an Affiliate,  sub-contractor, agent or  similar of any of  these)  or in connection with access to any of  their systems  

and data, Partner  shall be responsible for procuring provision to OT personnel of user authorizations and 

passwords to access those systems, oversight of their use of those passwords and termination of these as  

required.  Partner  shall no t  store any  Personal D ata in a non-production environment  unless  it  has  production 

environment  equivalent controls in place (and procure the same from Using Parties)”.  
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APPENDIX 1  

DETAILS OF PROCESSING OF CUSTOMER PERSONAL DATA  

See Appendix 2 of this DPA for each of following: Subject matter and duration of the Processing of Personal Data, the 

nature and purpose of the Processing of Personal Data, the types of Personal Data to be Processed, special categories 

of data (if appropriate) and the categories of Data Subject to whom the Customer Personal Data relates. 

APPENDIX 2  
DESCRIPTION OF TRANSFER  

Categories of data subjects whose personal data is transferred 
Data Subjects  may include Customer employees, contractors, business partners, prospects, customers, vendors,  agents,  

advisors,  and freelancers or other individuals  having Personal Data stored, transmitted to,  made available to,  accessed,  

or otherwise  Processed by OT.  

Categories of personal data transferred 
Customer determines the categories of Personal Data which are Processed by OT in connection with the Services in  

accordance with the terms of  the Agreement (and documentation governed by  it). Customer submits Personal Data for  

Processing after careful evaluation of compliance with applicable laws. The Personal Data  may include but are not limited  

to the following categories  of  data:  Identification and contact  data (name,  address,  title,  contact  details  phone numbers,  e-

mail  address, time zone,  company  name), IT information, Usage Data, Content Data, credentials, plus any application-

specific data.   

Sensitive data transferred (if applicable) and applied restrictions or safeguards that fully take into consideration 
the nature of the data and the risks involved, such as for instance strict purpose limitation, access restrictions 
(including access only for staff having followed specialized training), keeping a record of access to the data, 
restrictions for onward transfers or additional security measures. 
The choice and type of Personal Data that will be  Processed using the OT Services remains  solely within the discretion  

and choice of  the Customer.  In selecting the Personal Data of any categories, the Customer shall ensure that  such 

Personal  Data is  suitable for  Processing with and through the Services in compliance with applicable Data Protection  

Legislation. As  part  of  such assessment, prior to providing  OT with or  giving OT access  to any  ‘special categories  of  

personal  data’  or  Sensitive Personal D ata  subject  to  enhanced protection requirements  under  applicable  Data  Protection  

Legislation (“Enhanced Requirements”), Customer  shall  notify OT  of the Enhanced Requirements  and seek prior written  

confirmation from OT of its ability to comply with such. Customer agrees that the Technical  and Organizational Measures  

shall  (i)  apply to the  Processing of  all C ustomer  Personal D ata,  including  special  category  of  personal  data or  Sensitive  

Personal D ata;  and  (ii)  be  appropriate safeguards  for  the  Processing of special category of  personal data or  Sensitive  

Personal D ata for  the provision of  the Services  taking into  consideration the nature of  the data and risks  involved in  

Processing such data, unless  otherwise agreed between the parties. OT disclaims all liabilities in relation to the selection  

of data for use with the Services  or non-compliance with Enhanced Requirements unless  prior written confirmation has  

been provided.  

The frequency of the transfer (e.g., whether the data is transferred on a one-off or continuous basis). 
Transfers shall be made on a continuous basis. 

Nature of the  Processing  
OT offers its Services, and in doing so, OT requires to Process Personal Data. The Personal Data is subject to the basic 

Processing activities as set out in the Agreement and pursuant to Customer’s Processing instructions as provided in 

accordance with the Agreement and this DPA which may include: 

(a) use of Personal Data to provide the Services; 

(b) storage of Personal Data; 
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(c) computer Processing of Personal Data for data transmission; and

(d) other Processing activities to deliver the Services.

Purpose(s) of the data transfer and further Processing 
See “Nature of Processing” above. 

The period for which the personal data will be retained, or, if that is not possible, the criteria used to determine 
that period. 
The duration of the Processing of the Personal Data is set out in the Agreement (and documentation governed by it) and 

this DPA. 

Subject matter, nature, and duration of the Processing for transfer to (sub-) processors 
As above. 

OT  partner  programs a nd  partner  agreements:   Where Section 6  of  the DPA  applies:  for  the purposes  of  these  

Appendices 1, 2 and 3,  categories of Personal Data shall also include that of Using Parties  (as defined in Section  6  of the  

DPA).  In Appendix  3,  “Customer  systems”  refers  to those of  the Partner  and Using Parties.  Notwithstanding  the foregoing,  

this  shall not release the Partner of its  obligations, either in these Appendices, the Annexes, the DPA or otherwise, and  

the Partner shall remain responsible for the decisions, acts and omissions  of Using Parties, and  shall  procure that Using  

Parties comply with the provisions  of these Appendices.  

APPENDIX 3  

TECHNICAL AND ORGANIZATIONAL MEASURES  

OT  has implemented and will  apply the Technical and Organizational Measures  which are set out at  

https://www.opentext.com/assets/documents/en-US/pdf/opentext-technical-and-organizational-measures-en.pdf   
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